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In compliance with clause 12(a) of rule XXI of the Rules of the House of Representatives, this
document was generated to show how legislative text that may be considered by the House pro-
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should not be relied on in lieu of the legislative proposal to understand the proposed change(s).

Omitted text is enclosed in black brackets, new matter is proposed in italics, and existing law
in which no change is proposed is shown in roman. Typesetting and stylistic characteristics, par-
ticularly in the headings and indentations, may not conform to how the proposed text, if adopted,
would be executed in current law. This comparative print may not illustrate changes to tables of
contents if the legislative text is proposing such a change(s).

ILLEGAL IMMIGRATION REFORM AND IMMIGRANT RESPONSIBILITY ACT OF 1996

DIVISION C—ILLEGAL IMMIGRATION REFORM AND
IMMIGRANT RESPONSIBILITY ACT OF 1996

* * * * & * *

TITLE I-IMPROVEMENTS TO BORDER CONTROL, FACILI-
TATION OF LEGAL ENTRY, AND INTERIOR ENFORCE-
MENT

Subtitle A—Improved Enforcement at the Border

SEC. 102. IMPROVEMENT OF BARRIERS AT
BORDER.

[(a) IN GENERAL.—The Secretary of Homeland Security shall take such actions as may be nec-
essary to install additional physical barriers and roads (including the removal of obstacles to detec-
tion of illegal entrants) in the vicinity of the United States border to deter illegal crossings in areas
of high illegal entry into the United States.]

(a) IN GENERAL.—The Secretary of Homeland Security shall take such actions as may be nec-
essary (including the removal of obstacles to detection of illegal entrants) to design, test, construct,
install, deploy, integrate, and operate physical barriers, tactical infrastructure, and technology in
the vicinity of the United States border to achieve situational awareness and operational control of
the border and deter, impede, and detect illegal activity in high traffic areas.

(b) CONSTRUCTION OF [FENCING AND ROAD IMPROVEMENTS] PHYSICAL BARRIERS ALONG THE
BORDER.—

(1) ADDITIONAL FENCING ALONG SOUTHWEST BORDER.—

(A) REINFORCED FENCING.—In carrying out [subsection (a)l this section, the Secretary
of Homeland Security shall construct reinforced fencing along not less than 700 miles of
the southwest border where fencing would be most practical and effective and provide for
the installation of additional physical barriers, [roads, lighting, cameras, and sensors] tac-
tical infrastructure, and technology to [gainl achieve situational awareness and oper-
ational control of the southwest border.

[}(1B%1PRIORITY AREAS.—In carrying out this section, the Secretary of Homeland Secu-
rity shall—

[(i) identify the 370 miles, or other mileage determined by the Secretary, whose
authority to determine other mileage shall expire on December 31, 2008, along the
southwest border where fencing would be most practical and effective in deterring
smugglers and aliens attempting to gain illegal entry into the United States; and
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[(i1) not later than December 31, 2008, complete construction of reinforced fencing
along the miles identified under clause (i).]

(B) PHYSICAL BARRIERS AND TACTICAL INFRASTRUCTURE.—

(i) IN GENERAL.—Not later than September 30, 2023, the Secretary of Homeland
Security, in carrying out this section, shall deploy along the United States border the
most practical and effective physical barriers and tactical infrastructure available for
achieving situational awareness and operational control of the border.

(it) CONSIDERATION FOR CERTAIN PHYSICAL BARRIERS AND TACTICAL INFRASTRUC-
TURE.—The deployment of physical barriers and tactical infrastructure under this sub-
paragraph shall not apply in any area or region along the border where natural terrain
features, natural barriers, or the remoteness of such area or region would make any
such deployment ineffective, as determined by the Secretary, for the purposes of achiev-
ing situational awareness or operational control of such area or region.

(C) CONSULTATION.—

[(i) IN GENERAL.—In carrying out this section, the Secretary of Homeland Security
shall consult with the Secretary of the Interior, the Secretary of Agriculture, States,
local governments, Indian tribes, and property owners in the United States to mini-
mize the impact on the environment, culture, commerce, and quality of life for the
communities and residents located near the sites at which such fencing is to be con-
structed.]

(i) IN GENERAL.—In carrying out this section, the Secretary of Homeland Security
shall consult with the Secretary of the Interior, the Secretary of Agriculture, appro-
priate representatives of Federal, State, local, and tribal governments, and appropriate
private property owners in the United States to minimize the impact on the environ-
ment, culture, commerce, and quality of life for the communities and residents located
near the sites at which such physical barriers are to be constructed.

(ii) NOTIFICATION.—Not later than 60 days after the consultation required under
clause (i), the Secretary of Homeland Security shall notify the Committee on Homeland
Security of the House of Representatives and the Committee on Homeland Security and
Governmental Affairs of the Senate of the type of physical barriers, tactical infrastruc-
ture, or technology the Secretary has determined is most practical and effective to
achieve situational awareness and operational control in a specific area or region and
the other alternatives the Secretary considered before making such a determination.

[(G1)] (iiz) SAVINGS PROVISION.—Nothing in this subparagraph may be construed
to—

(I) create or negate any right of action for a State, local government, or other
person or entity affected by this subsection; [or]

[(AI) affect the eminent domain laws of the United States or of any State.]

(I) delay the transfer of the possession of property to the United States or af-
fect the validity of any property acquisition by purchase or eminent domain, or to
otherwise affect the eminent domain laws of the United States or of any State; or

(I1I) create any right or liability for any party.

[(D) LIMITATION ON REQUIREMENTS.—Notwithstanding subparagraph (A), nothing in
this paragraph shall require the Secretary of Homeland Security to install fencing, phys-
ical barriers, roads, lighting, cameras, and sensors in a particular location along an inter-
national border of the United States, if the Secretary determines that the use or placement
of such resources is not the most appropriate means to achieve and maintain operational
control over the international border at such location.]

(2) PROMPT ACQUISITION OF NECESSARY EASEMENTS.—The [Attorney Generall Secretary of
Homeland Security, acting under the authority conferred in section 103(b) of the Immigration
and Nationality Act (as inserted by subsection (d)), shall promptly acquire such easements as
may be necessary to carry out [this subsection] this section and shall commence [construction
of fences] the construction of physical barriers immediately following such acquisition (or con-
clusion of portions thereof).

[(3) SAFETY FEATURES.—The Attorney General, while constructing the additional fencing
under this subsection, shall incorporate such safety features into the design of the fence system
as are necessary to ensure the well-being of border patrol agents deployed within or in near
proximity to the system.]
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(3) AGENT SAFETY.—In carrying out this section, the Secretary of Homeland Security, when
designing, constructing, and deploying physical barriers, tactical infrastructure, or technology,
shall incorporate such safety features into such design, construction, or deployment of such
physical barriers, tactical infrastructure, or technology, as the case may be, that the Secretary
determines, in the Secretary’s sole discretion, are necessary to maximize the safety and effective-
ness of officers or agents of the Department of Homeland Security or of any other Federal agency
deployed in the vicinity of such physical barriers, tactical infrastructure, or technology.

(4) AUTHORIZATION OF APPROPRIATIONS.—There are authorizedto be appropriated such
sums as may be necessary to carry out [this subsection] this section. Amounts appropriated
under this paragraph are authorized to remain available until expended.

(c) WAIVER.—

[(1) IN GENERAL.—Notwithstanding any other provision of law, the Secretary of Homeland
Security shall have the authority to waive all legal requirements such Secretary, in such Sec-
retary’s sole discretion, determines necessary to ensure expeditious construction of the barriers
and roads under this section. Any such decision by the Secretary shall be effective upon being
published in the Federal Register.1

(1) IN GENERAL.—Notwithstanding any other provision of law, the Secretary of Homeland
Security shall have the authority to waive all legal requirements the Secretary, in the Sec-
retary’s sole discretion, determines necessary to ensure the expeditious design, testing, construc-
tion, installation, deployment, integration, and operation of the physical barriers, tactical infra-
structure, and technology under this section. Such waiver authority shall also apply with re-
spect to any maintenance carried out on such physical barriers, tactical infrastructure, or tech-
nology. Any such decision by the Secretary shall be effective upon publication in the Federal
Register.

(2) FEDERAL COURT REVIEW.—

(A) IN GENERAL.—The district courts of the United States shall have exclusive jurisdic-
tion to hear all causes or claims arising from any action undertaken, or any decision made,
by the Secretary of Homeland Security pursuant to paragraph (1). A cause of action or
claim may only be brought alleging a violation of the Constitution of the United States.
The court shall not have jurisdiction to hear any claim not specified in this subparagraph.

(B) TIME FOR FILING OF COMPLAINT.—Any cause or claim brought pursuant to subpara-
graph (A) shall be filed not later than 60 days after the date of the action or decision made
by the Secretary of Homeland Security. A claim shall be barred unless it is filed within
the time specified.

(C) ABILITY TO SEEK APPELLATE REVIEW.—An interlocutory or final judgment, decree,
or order of the district court may be reviewed only upon petition for a writ of certiorari
to the Supreme Court of the United States.

[(d) Omitted—Amends another Act.l
(e) TECHNOLOGY.—Not later than September 30, 2023, the Secretary of Homeland Security, in

carrying out this section, shall deploy along the United States border the most practical and effective
technology available for achieving situational awareness and operational control of the border.

(f) LIMITATION ON REQUIREMENTS.—Nothing in this section may be construed as requiring the

Secretary of Homeland Security to install tactical infrastructure, technology, and physical barriers
in a particular location along an international border of the United States, if the Secretary deter-
mines that the use or placement of such resources is not the most appropriate means to achieve and
maintain situational awareness and operational control over the international border at such loca-
tion.

(g) DEFINITIONS.—In this section:
(1) HIGH TRAFFIC AREAS.—The term “high traffic areas” means areas in the vicinity of the
United States border that—
(A) are within the responsibility of U.S. Customs and Border Protection; and
(B) have significant unlawful cross-border activity, as determined by the Secretary of
Homeland Security.
(2) OPERATIONAL CONTROL.—The term “operational control” has the meaning given such
term in section 2(b) of the Secure Fence Act of 2006 (8 U.S.C. 1701 note; Public Law 109-367).
(3) PHYSICAL BARRIERS.—The term “physical barriers” includes reinforced fencing, border
wall system, and levee walls.
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(4) SITUATIONAL AWARENESS.—The term “situational awareness” has the meaning given
such term in section 1092(a)(7) of the National Defense Authorization Act for Fiscal Year 2017
(6 U.S.C. 223(a)(7); Public Law 114-328).

(5) TACTICAL INFRASTRUCTURE.—The term “tactical infrastructure” includes boat ramps, ac-
cess gates, checkpoints, lighting, and roads.

(6) TECHNOLOGY.—The term “technology” includes border surveillance and detection tech-
nology, including the following:

A) Tower-based surveillance technology.

(B) Deployable, lighter-than-air ground surveillance equipment.

(C) Vehicle and Dismount Exploitation Radars (VADER).

(D) 3-dimensional, seismic acoustic detection and ranging border tunneling detection
technology.

(E) Advanced unattended surveillance sensors.

(F) Mobile vehicle-mounted and man-portable surveillance capabilities.

(G) Unmanned aerial vehicles.

(H) Other border detection, communication, and surveillance technology.

(7) UNMANNED AERIAL VEHICLES.—The term “unmanned aerial vehicle” has the meaning
given the term “‘unmanned aircraft” in section 331 of the FAA Modernization and Reform Act
of 2012 (Public Law 112-95; 49 U.S.C. 40101 note).

* * & & *k k *

TITLE III—INSPECTION, APPREHENSION, DETENTION, AD-
JUDICATION, AND REMOVAL OF INADMISSIBLE AND
DEPORTABLE ALIENS

Subtitle A—Revision of Procedures for Removal of Aliens

* * & & k k *

SEC. 309. EFFECTIVE DATES; TRANSITION.

(a) IN GENERAL.—Except as provided in this section and sections 303(b)(2), 306(c), 308(d)(2)(D),
or 308(d)(5) of this division, this subtitle and the amendments made by this subtitle shall take ef-
fect on the first day of the first month beginning more than 180 days after the date of the enact-
ment of this Act (in this titlereferred to as the “title III-A effective date”).

(b) PROMULGATION OF REGULATIONS.—The Attorney General shall first promulgate regulations
to carry out this subtitle by not later than 30 days before the title III-A effective date.

(c) TRANSITION FOR CERTAIN ALIENS.—

(1) GENERAL RULE THAT NEW RULES DO NOT APPLY.—Subject to the succeeding provisions
of this subsection, in the case of an alien who is in exclusion or deportation proceedings before
the title III-A effective date—

(A) the amendments made by this subtitle shall not apply, and
(B) the proceedings (including judicial review thereof) shall continue to be conducted
without regard to such amendments.

(2) ATTORNEY GENERAL OPTION TO ELECT TO APPLY NEW PROCEDURES.—In a case described
in paragraph (1) in which an evidentiary hearing under section 236 or 242 and 242B of the
Immigration and Nationality Act has not commenced as of the title III-A effective date, the
Attorney General may elect to proceed under chapter 4 of title II of such Act (as amended by
this subtitle). The Attorney General shall provide notice of such election to the alien involved
not later than 30 days before the date any evidentiary hearing is commenced. If the Attorney
General makes such election, the notice of hearing provided to the alien under section 235 or
242(a) of such Act shall be valid as if provided under section 239 of such Act (as amended by
this subtitle) to confer jurisdiction on the immigration judge.

(3) ATTORNEY GENERAL OPTION TO TERMINATE AND REINITIATE PROCEEDINGS.—In the case
described in paragraph (1), the Attorney General may elect to terminate proceedings in which
there has not been a final administrative decision and to reinitiate proceedings under chapter
4 of title II the Immigration and Nationality Act (as amended by this subtitle). Any determina-
tion in the terminated proceeding shall not be binding in the reinitiated proceeding.

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.

5

(4) TRANSITIONAL CHANGES IN JUDICIAL REVIEW.—In the case in which a final order of ex-

clusion or deportation is entered more than 30 days after the date of the enactment of this
Act [Sept. 30, 1996], notwithstanding any provision of section 106 of the Immigration and Na-
tionality Act [former 8 U.S.C. 1105a] (as in effect as of the date of the enactment of this Act)
to the contrary—

(A) in the case of judicial review of a final order of exclusion, subsection (b) of such
section shall not apply and the action for judicial review shall be governed by the provi-
sions of subsections (a) and (c) of such in the same manner as they apply to judicial review
of orders of deportation,;

(B) a court may not order the taking of additional evidence under section 2347(c) of
title 28, United States Code;

(C) the petition for judicial review must be filed not later than 30 days after the date
of the final order of exclusion or deportation;

(D) the petition for review shall be filed with the court of appeals for the judicial cir-
cuit in which the administrative proceedings before the special inquiry officer or immigra-
tion judge were completed;

(E) there shall be no appeal of any discretionary decision under section 212(c), 212(h),
212(i), 244, or 245 of the Immigration and Nationality Act (as in effect as of the date of
the enactment of this Act);

(F) service of the petition for review shall not stay the deportation of an alien pending
the court’s decision on the petition, unless the court orders otherwise; and

(G) there shall be no appeal permitted in the case of an alien who is inadmissible or
deportable by reason of having committed a criminal offense covered in section 212(a)(2)
or section 241(a)(2)(A)iii), (B), (C), or (D) of the Immigration and Nationality Act (as in
effect as of the date of the enactment of this Act), or any offense covered by section
241(a)(2)(A)(i) of such Act (as in effect on such date) for which both predicate offenses are,
without regard to their date of commission, otherwise covered by section 241(a)(2)(A)i) of
such Act (as so in effect).

(5) TRANSITIONAL RULES WITH REGARD TO SUSPENSION OF DEPORTATION.—

(A) IN GENERAL.—Subject to subparagraphs (B) and (C), paragraphs (1) and (2) of sec-
tion 240A(d) of the Immigration and Nationality Act (relating to continuous residence or
physical presence) shall apply to orders to show cause (including those referred to in sec-
tion 242B(a)(1) of the Immigration and Nationality Act, as in effect before the title ITI-
A effective date), issued before, on, or after the date of the enactment of this Act.

(B) EXCEPTION FOR CERTAIN ORDERS.—In any case in which the Attorney General
elects to terminate and reinitiate proceedings in accordance with paragraph (3) of this sub-
section, paragraphs (1) and (2) of section 240A(d) of the Immigration and Nationality Act
shall not apply to an order to show cause issued before April 1, 1997.

[(C) SPECIAL RULE FOR CERTAIN ALIENS GRANTED TEMPORARY PROTECTION FROM DE-
PORTATION AND FOR BATTERED SPOUSES AND CHILDREN.—

[(i) IN GENERAL.—For purposes of calculating the period of continuous physical
presence under section 244(a) of the Immigration and Nationality Act (as in effect be-
fore the title ITI-A effective date) or section 240A of such Act (as in effect after the
title ITI-A effective date), subparagraph (A) of this paragraph and paragraphs (1) and
(2) of section 240A(d) of the Immigration and Nationality Act shall not apply in the
case of an alien, regardless of whether the alien is in exclusion or deportation pro-
ceedings before the title ITI-A effective date, who has not been convicted at any time
of an aggravated felony (as defined in section 101(a) of the Immigration and Nation-
ality Act) and—

[(I) was not apprehended after December 19, 1990, at the time of entry, and
is—

[(aa) a Salvadoran national who first entered the United States on or be-
fore September 19, 1990, and who registered for benefits pursuant to the set-
tlement agreement in American Baptist Churches, et al. v. Thornburgh
(ABC), 760 F. Supp. 796 (N.D. Cal. 1991) on or before October 31, 1991, or
applied for temporary protected status on or before October 31, 1991; or

[(bb) a Guatemalan national who first entered the United States on or
before October 1, 1990, and who registered for benefits pursuant to such set-
tlement agreement on or before December 31, 1991;
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[(I) is a Guatemalan or Salvadoran national who filed an application for asy-
lum with the Immigration and Naturalization Service on or before April 1, 1990;

L(III) is the spouse or child (as defined in section 101(b)(1) of the Immigration
and Nationality Act) of an individual, at the time a decision is rendered to sus-
pend the deportation, or cancel the removal, of such individual, if the individual
has been determined to be described in this clause (excluding this subclause and
subclause (IV));

[(IV) is the unmarried son or daughter of an alien parent, at the time a deci-
sion is rendered to suspend the deportation, or cancel the removal, of such alien
parent, if—

[(aa) the alien parent has been determined to be described in this clause

(excluding this subclause and subclause (III)); and

[(bb) in the case of a son or daughter who is 21 years of age or older at
the time such decision is rendered, the son or daughter entered the United

States on or before October 1, 1990;

[(V) is an alien who entered the United States on or before December 31,
1990, who filed an application for asylum on or before December 31, 1991, and
who, at the time of filing such application, was a national of the Soviet Union,
Russia, any republic of the former Soviet Union, Latvia, Estonia, Lithuania, Po-
land, Czechoslovakia, Romania, Hungary, Bulgaria, Albania, East Germany,
Yugoslavia, or any state of the former Yugoslavia; or

[(VI) is an alien who was issued an order to show cause or was in deportation
proceedings before April 1, 1997, and who applied for suspension of deportation
under section 244(a)(3) of the Immigration and Nationality Act (as in effect before
the date of the enactment of this Act ); or

[(VII)(aa) was the spouse or child of an alien described in subclause (I), (II),
or (V)—

[(AA) at the time at which a decision is rendered to suspend the de-
portation or cancel the removal of the alien;

[(BB) at the time at which the alien filed an application for suspen-
sion of deportation or cancellation of removal; or

[(CC) at the time at which the alien registered for benefits under the
settlement agreement in American Baptist Churches, et. al. v.
Thornburgh (ABC), applied for temporary protected status, or applied for
asylum; and
[(bb) the spouse, child, or child of the spouse has been battered or sub-

jected to extreme cruelty by the alien described in subclause (I), (II), or (V).

[(ii)) LIMITATION ON JUDICIAL REVIEW.—Limitation on judicial review.-A deter-
mination by the Attorney General as to whether an alien satisfies the requirements
of clause (i) is final and shall not be subject to review by any court. Nothing in the
preceding sentence shall be construed as limiting the application of section
242(a)(2)(B) of the Immigration and Nationality Act (as in effect after the title III-
A effective date) to other eligibility determinations pertaining to discretionary relief
under this Act.

[(iii) CONSIDERATION OF PETITIONS.—In acting on a petition filed under subclause
(VII) of clause (i) the provisions set forth in section 204(a)(1)(H) shall apply.

[(iv) RESIDENCE WITH SPOUSE OR PARENT NOT REQUIRED.—For purposes of the ap-
plication of clause (i)(VII), a spouse or child shall not be required to demonstrate that
he or she is residing with the spouse or parent in the United States.]

(6) TRANSITION FOR CERTAIN FAMILY UNITY ALIENS.—The Attorney General may waive the
application of section 212(a)(9) of the Immigration and Nationality Act, as inserted by section
301(b)(1) of this division, in the case of an alien who is provided benefits under the provisions
of section 301 of the Immigration Act of 1990 (relating to family unity).

(7) LIMITATION ON SUSPENSION OF DEPORTATION.—After April 1, 1997, the Attorney Gen-
eral may not suspend the deportation and adjust the status under section 244 of the Immigra-

tion and

Nationality Act (as in effect before the title III-A effective date) of any alien in any

fiscal year, except in accordance with section 240A(e) of such Act. The previous sentence shall
apply regardless of when an alien applied for such suspension and adjustment.
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(d) TRANSITIONAL REFERENCES.—For purposes of carrying out the Immigration and Nationality

Act [8 U.S.C.

1101 et seq.], as amended by this subtitle—

(1) any reference in section 212(a)(1)(A) of such Act [8 U.S.C. 1182(a)(1)(A)] to the term
’inadmissible’ is deemed to include a reference to the term “excludable”, and
(2) any reference in law to an order of removal shall be deemed to include a reference to

an order

of exclusion and deportation or an order of deportation.

(e) TRANSITION.—No period of time before the date of the enactment of this Act shall be in-
cluded in the period of 1 year described in section 212(a)(6)(B)(i) of the Immigration and Nation-

ality Act (as

amended by section 301(c) of this division).

[(f) SPECIAL RULE FOR CANCELLATION OF REMOVAL.—

(D)

in effect

IN GENERAL.—Subject to the provisions of the Immigration and Nationality Act (as
after the title III-A effective date), other than subsections (b)(1), (d)(1), and (e) of sec-

tion 240A of such Act (but including section 242(a)(2)(B) of such Act), the Attorney General
may, under section 240A of such Act, cancel removal of, and adjust to the status of an alien

lawfully

admitted for permanent residence, an alien who is inadmissible or deportable from

the United States, if the alien applies for such relief, the alien is described in subsection

(e)(BICX

[(2)
poses of
that the

1) of this section, and—
[(A) the alien—

[(i) is not inadmissible or deportable under paragraph (2) or (3) of section 212(a)
or paragraph (2), (3), or (4) of section 237(a) of the Immigration and Nationality Act
and is not an alien described in section 241(b)(3)(B)(i) of such Act;

[(ii) has been physically present in the United States for a continuous period of
not less than 7 years immediately preceding the date of such application;

[(iii) has been a person of good moral character during such period; and

[(iv) establishes that removal would result in extreme hardship to the alien or to
the alien’s spouse, parent, or child, who is a citizen of the United States or an alien
lawfully admitted for permanent residence; or
[(B) the alien—

[(i) is inadmissible or deportable under section 212(a)2), 237(a)(2) (other than
237(a)(2)(A)(iii)), or 237(a)(3) of the Immigration and Nationality Act;

[(ii) is not an alien described in section 241(b)(3)(B)(i) or 101(a)(43) of such Act;

[(iii) has been physically present in the United States for a continuous period of
not less than 10 years immediately following the commission of an act, or the assump-
tion of a status, constituting a ground for removal,

[(iv) has been a person of good moral character during such period; and

[(v) establishes that removal would result in exceptional and extremely unusual
hardship to the alien or to the alien’s spouse, parent, or child, who is a citizen of the
United States or an alien lawfully admitted for permanent residence.

TREATMENT OF CERTAIN BREAKS IN PRESENCE.—Section 240A(d)(2) shall apply for pur-
calculating any period of continuous physical presence under this subsection, except
reference to subsection (b)(1) in such section shall be considered to be a reference to

paragraph (1) of this section

[(g) MotioNs To REOPEN DEPORTATION OR REMOVAL PROCEEDINGS.—Notwithstanding any
limitation imposed by law on motions to reopen removal or deportation proceedings (except limita-
tions premised on an alien’s conviction of an aggravated felony (as defined in section 101(a) of the

Immigration

and Nationality Act)), any alien who has become eligible for cancellation of removal

or suspension of deportation as a result of the amendments made by section 203 of the Nicaraguan
Adjustment and Central American Relief Act may file one motion to reopen removal or deportation
proceedings to apply for cancellation of removal or suspension of deportation. The Attorney General
shall designate a specific time period in which all such motions to reopen are required to be filed.

The period s

hall begin not later than 60 days after the date of the enactment of the Nicaraguan

Adjustment and Central American Relief Act and shall extend for a period not to exceed 240 days.

[(h) REL
[(1)

IEF AND MOTIONS TO REOPEN.—
RELIEF.—An alien described in subsection (¢)(5)(C)(i) who is otherwise eligible for—
[(A) suspension of deportation pursuant to section 244(a) of the Immigration and Na-

tionality Act, as in effect before the title III-A effective date; or

[(B) cancellation of removal, pursuant to section 240A(b) of the Immigration and Na-

tionality Act and subsection (f) of this section;
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shall not be barred from applying for such relief by operation of section 241(a)(5) of the Immi-
gration and Nationality Act, as in effect after the title III-A effective dat

[(2) ADDITIONAL MOTION TO REOPEN PERMITTED.—Notwithstanding any limitation imposed
by law on motions to reopen removal or deportation proceedings (except limitations premised
on an alien’s conviction of an aggravated felony (as defined by section 101(a) of the Immigra-
tion and Nationality Act)), any alien who is described in subsection (¢)(5)(C)(i) and who has
become eligible for cancellation of removal or suspension of deportation as a result of the enact-
ment of paragraph (1) may file one motion to reopen removal or deportation proceedings in
order to apply for cancellation of removal or suspension of deportation. The scope of any pro-
ceeding reopened on this basis shall be limited to a determination of the alien’s eligibility for
cancellation of removal or suspension of deportation. The Attorney General shall designate a
specific time period in which all such motions to reopen are required to be filed. The period
shall begin not later than 60 days after the date of the enactment of this subsection and shall
extend for a period not to exceed 240 days.

[(3) CONSTRUCTION.—Nothing in this subsection shall preclude an alien from filing a mo-
tion to reopen pursuant to section 240(b)(5)(C)(ii) of the Immigration and Nationality Act, or
section 242B(c)(3)(B) of such Act (as in effect before the title III-A effective date).]

* * * & & *k *

HOMELAND SECURITY ACT OF 2002

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

Sec.

Sec.

Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

(a) SHORT TITLE.—This Act may be cited as the “Homeland Security Act of 2002”.
(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

1. Short title; table of contents.

TITLE IV—BORDER, MARITIME, AND TRANSPORTATION SECURITY

Subtitle B—U.S. Customs and Border Protection

* * * * * * *
416. Biometric entry-exit.

420. Electronic passport screening and biometric matching.
420A. Continuous screening by U.S. Customs and Border Protection.

Subtitle C—Miscellaneous Provisions

* * * * * * *
433. Prevention of international child abduction.
435. Border security technology program management.
436. Integrated Border Enforcement Teams.
437. Foreign migration assistance.
438. Social media screening.
439. Open source screening.

434. Department of Homeland Security Blue Campaign.
Subtitle D—Immigration Enforcement Functions
447. Biometric Identification Transnational Migration Alert Program.
TITLE XX—HOMELAND SECURITY GRANTS
Subtitle A—Grants to States and High-Risk Urban Areas
& * * & * * &
2009. Operation Stonegarden.
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TITLE IV—BORDER, MARITIME, AND TRANSPORTATION
SECURITY

* * * & & * *

Subtitle B—U.S. Customs and Border Protection

SEC. 411. ESTABLISHMENT OF U.S. CUSTOMS AND BORDER PROTECTION; COMMISSIONER, DEPUTY
COMMISSIONER, AND OPERATIONAL OFFICES.
(a) IN GENERAL.—There is established in the Department an agency to be known as U.S. Cus-
toms and Border Protection.
(b) CoMMISSIONER OF U.S. CUSTOMS AND BORDER PROTECTION.—

(1) IN GENERAL.—There shall be at the head of U.S. Customs and Border Protection a
Commissioner of U.S. Customs and Border Protection (in this section referred to as the “Com-
missioner”).

(2) COMMITTEE REFERRAL.—ASs an exercise of the rulemaking power of the Senate, any
nomination for the Commissioner submitted to the Senate for confirmation, and referred to a
committee, shall be referred to the Committee on Finance.

(¢) DuTIES.—The Commissioner shall—

(1) coordinate and integrate the security, trade facilitation, and trade enforcement func-
tions of U.S. Customs and Border Protection;

S (2) ensure the interdiction of persons and goods illegally entering or exiting the United
tates;

(8) facilitate and expedite the flow of legitimate travelers and trade;

(4) direct and administer the commercial operations of U.S. Customs and Border Protec-
tion, and the enforcement of the customs and trade laws of the United States;

(5) detect, respond to, and interdict terrorists, drug smugglers and traffickers, human
smugglers and traffickers, and other persons who may undermine the security of the United
States, in cases in which such persons are entering, or have recently entered, the United
States;

d(6) safeguard the borders of the United States to protect against the entry of dangerous
goods;

(7) ensure the overall economic security of the United States is not diminished by efforts,
activities, and programs aimed at securing the homeland,;

(8) in coordination with U.S. Immigration and Customs Enforcement and United States
Citizenship and Immigration Services, enforce and administer all immigration laws, as such
term is defined in paragraph (17) of section 101(a) of the Immigration and Nationality Act (8
U.S.C. 1101(a)), including—

(A) the inspection, processing, and admission of persons who seek to enter or depart
the United States; and

(B) the detection, interdiction, removal, departure from the United States, short-term
detention, and transfer of persons unlawfully entering, or who have recently unlawfully
entered, the United States;

(9) develop and implement screening and targeting capabilities, including the screening,
reviewing, identifying, and prioritizing of passengers and cargo across all international modes
of transportation, both inbound and outbound,;

(10) in coordination with the Secretary, deploy technology to collect the data necessary for
the Secretary to administer the biometric entry and exit data system pursuant to section 7208
of the Intelligence Reform and Terrorism Prevention Act of 2004 (8 U.S.C. 1365b);

(11) enforce and administer the laws relating to agricultural import and entry inspection
referred to in section 421;

(12) in coordination with the Under Secretary for Management of the Department, ensure
U.S. Customs and Border Protection complies with Federal law, the Federal Acquisition Regu-
lation, and the Department’s acquisition management directives for major acquisition pro-
grams of U.S. Customs and Border Protection;

(13) ensure that the policies and regulations of U.S. Customs and Border Protection are
consistent with the obligations of the United States pursuant to international agreements;
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(14) enforce and administer—
(A) the Container Security Initiative program under section 205 of the Security and
Accountability for Every Port Act of 2006 (6 U.S.C. 945); and
(B) the Customs—Trade Partnership Against Terrorism program under subtitle B of
title II of such Act (6 U.S.C. 961 et seq.);
(15) conduct polygraph examinations in accordance with section 3(1) of the Anti-Border
Corruption Act of 2010 (Public Law 111-376; 124 Stat. 4105);
(16) establish the standard operating procedures described in subsection (k);
(17) carry out the training required under subsection (1);
(18) carry out section 418, relating to the issuance of Asia-Pacific Economic Cooperation
Business Travel Cards; [and]
(19) administer the U.S. Customs and Border Protection public private partnerships under
subtitle G;
(20) administer preclearance operations under the Preclearance Authorization Act of 2015
(19 U.S.C. 4431 et seq.; enacted as subtitle B of title VIII of the Trade Facilitation and Trade
Enforcement Act of 2015; 19 U.S.C. 4301 et seq.); and
[(19)]1 (21) carry out other duties and powers prescribed by law or delegated by the Sec-
retary.
(d) DEPUTY COMMISSIONER.—There shall be in U.S. Customs and Border Protection a Deputy

Commissioner who shall assist the Commissioner in the management of U.S. Customs and Border
Protection.

(e) U.S. BORDER PATROL.—

(1) IN GENERAL.—There is established in U.S. Customs and Border Protection the U.S.
Border Patrol.

(2) CHIEF.—There shall be at the head of the U.S. Border Patrol a Chief, who shall—

(A) be at the level of Executive Assistant Commissioner within U.S. Customs and Bor-
der Protection; and

(B) report to the Commissioner.

(3) DuTtiEs.—The U.S. Border Patrol shall—

(A) serve as the law enforcement office of U.S. Customs and Border Protection with
primary responsibility for interdicting persons attempting to illegally enter or exit the
United States or goods being illegally imported into or exported from the United States
at a place other than a designated port of entry;

(B) deter and prevent the illegal entry of terrorists, terrorist weapons, persons, and
contraband; [and]

(C) carry out the small unmanned aerial vehicle requirements pursuant to subsection
() of section 1112 of the Border Security for America Act of 2018; and

[(C)] (D) carry out other duties and powers prescribed by the Commissioner.

(f) AIR AND MARINE OPERATIONS.—

(1) IN GENERAL.—There is established in U.S. Customs and Border Protection an office
known as Air and Marine Operations.

(2) EXECUTIVE ASSISTANT COMMISSIONER.—There shall be at the head of Air and Marine
Operations an Executive Assistant Commissioner, who shall report to the Commissioner.

(3) DuTiES.—Air and Marine Operations shall—

(A) serve as the law enforcement office within U.S. Customs and Border Protection
with primary responsibility to detect, interdict, and prevent acts of terrorism and the un-
lawful movement of people, illicit drugs, and other contraband across the borders of the
United States in the air and maritime environment;

(B) conduct joint aviation and marine operations with U.S. Immigration and Customs
Enforcement;

(C) conduct aviation and marine operations with international, Federal, State, and
local law enforcement agencies, as appropriate;

(D()1 administer the Air and Marine Operations Center established under paragraph
(4); an

(E) carry out other duties and powers prescribed by the Commissioner.

(4) AIR AND MARINE OPERATIONS CENTER.—

(A) IN GENERAL.—There is established in Air and Marine Operations an Air and Ma-

rine Operations Center.
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(B) EXECUTIVE DIRECTOR.—There shall be at the head of the Air and Marine Oper-
ations Center an Executive Director, who shall report to the Executive Assistant Commis-
sioner of Air and Marine Operations.

(C) DuTiEs.—The Air and Marine Operations Center shall—

(i) manage the air and maritime domain awareness of the Department, as directed
by the Secretary;

(i1) monitor and coordinate the airspace for unmanned aerial systems operations
of Air and Marine Operations in U.S. Customs and Border Protection;

(iii) detect, identify, and coordinate a response to threats to national security in
the air domain, in coordination with other appropriate agencies, as determined by the
Executive Assistant Commissioner;

(iv) provide aviation and marine support to other Federal, State, tribal, and local
agencies; and

(v) carry out other duties and powers prescribed by the Executive Assistant Com-
missioner.

(g) OFFICE OF FIELD OPERATIONS.—

(1) IN GENERAL.—There is established in U.S. Customs and Border Protection an Office
of Field Operations.

(2) EXECUTIVE ASSISTANT COMMISSIONER.—There shall be at the head of the Office of Field
Operations an Executive Assistant Commissioner, who shall report to the Commissioner.

(8) DuTiES.—The Office of Field Operations shall coordinate the enforcement activities of
U.S. Customs and Border Protection at United States air, land, and sea ports of entry to—

(A) deter and prevent terrorists and terrorist weapons from entering the United States
at such ports of entry;

(B) conduct inspections at such ports of entry to safeguard the United States from ter-
rorism and illegal entry of persons;

5 (C) prevent illicit drugs, agricultural pests, and contraband from entering the United
tates;

(D) in coordination with the Commissioner, facilitate and expedite the flow of legiti-
mate travelers and trade;

(E) administer the National Targeting Center established under paragraph (4);

(F) coordinate with the Executive Assistant Commissioner for the Office of Trade with
respect to the trade facilitation and trade enforcement activities of U.S. Customs and Bor-
der Protection; and

(G) carry out other duties and powers prescribed by the Commissioner.

(4) NATIONAL TARGETING CENTER.—

(A) IN GENERAL.—There is established in the Office of Field Operations a National
Targeting Center.

(B) EXECUTIVE DIRECTOR.—There shall be at the head of the National Targeting Cen-
ter an Executive Director, who shall report to the Executive Assistant Commissioner of
the Office of Field Operations.

(C) DuTiEs.—The National Targeting Center shall—

(i) serve as the primary forum for targeting operations within U.S. Customs and
Border Protection to collect and analyze traveler and cargo information in advance of
arrival in the United States to identify and address security risks and strengthen
trade enforcement;

(i1) identify, review, and target travelers and cargo for examination;

(ii1) coordinate the examination of entry and exit of travelers and cargo;

(iv) develop and conduct commercial risk assessment targeting with respect to
cargo destined for the United States;

(v) coordinate with the Transportation Security Administration, as appropriate;

(vi) issue Trade Alerts pursuant to section 111(b) of the Trade Facilitation and
Trade Enforcement Act of 2015; and

(vii) carry out other duties and powers prescribed by the Executive Assistant Com-
missioner.

(5) ANNUAL REPORT ON STAFFING.—

(A) IN GENERAL.—Not later than 30 days after the date of the enactment of the Trade
Facilitation and Trade Enforcement Act of 2015, and annually thereafter, the Executive
Assistant Commissioner shall submit to the Committee on Homeland Security and the
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Committee on Ways and Means of the House of Representatives and the Committee on
Homeland Security and Governmental Affairs and the Committee on Finance of the Sen-
ate a report on the staffing model for the Office of Field Operations, including information
on how many supervisors, front-line U.S. Customs and Border Protection officers, and sup-
port personnel are assigned to each Field Office and port of entry compared to the number

indicated by the current fiscal year work flow staffing model.

(B) FOrRM.—The report required under subparagraph (A) shall, to the greatest extent
practicable, be submitted in unclassified form, but may be submitted in classified form,
if the Executive Assistant Commissioner determines that such is appropriate and informs
the Committee on Homeland Security and the Committee on Ways and Means of the
House of Representatives and the Committee on Homeland Security and Governmental Af-

fairs and the Committee on Finance of the Senate of the reasoning for such.
(h) OFFICE OF INTELLIGENCE.—

(1) IN GENERAL.—There is established in U.S. Customs and Border Protection an Office

of Intelligence.

(2) ASSISTANT COMMISSIONER.—There shall be at the head of the Office of Intelligence an

Assistant Commissioner, who shall report to the Commissioner.
(3) DuTiEs.—The Office of Intelligence shall—

(A) develop, provide, coordinate, and implement intelligence capabilities into a cohe-
sive intelligence enterprise to support the execution of the duties and responsibilities of

U.S. Customs and Border Protection;

(B) manage the counterintelligence operations of U.S. Customs and Border Protection;
(C) establish, in coordination with the Chief Intelligence Officer of the Department,
as appropriate, intelligence-sharing relationships with Federal, State, local, and tribal

agencies and intelligence agencies;

(D) conduct risk-based covert testing of U.S. Customs and Border Protection oper-

ations, including for nuclear and radiological risks; and
(E) carry out other duties and powers prescribed by the Commissioner.
(i) OFFICE OF INTERNATIONAL AFFAIRS.—

(1) IN GENERAL.—There is established in U.S. Customs and Border Protection an Office

of International Affairs.

(2) ASSISTANT COMMISSIONER.—There shall be at the head of the Office of International

Affairs an Assistant Commissioner, who shall report to the Commissioner.

(3) DuTiES.—The Office of International Affairs, in collaboration with the Office of Policy

of the Department, shall—

(A) coordinate and support U.S. Customs and Border Protection’s foreign initiatives,

policies, programs, and activities;

(B) coordinate and support U.S. Customs and Border Protection’s personnel stationed

abroad;

(C) maintain partnerships and information-sharing agreements and arrangements
with foreign governments, international organizations, and United States agencies in sup-

port of U.S. Customs and Border Protection’s duties and responsibilities;

(D) provide necessary capacity building, training, and assistance to foreign customs
and border control agencies to strengthen border, global supply chain, and travel security,

as appropriate;

(E) coordinate mission support services to sustain U.S. Customs and Border Protec-

tion’s global activities;

(F) coordinate with customs authorities of foreign countries with respect to trade facili-

tation and trade enforcement;

(G) coordinate U.S. Customs and Border Protection’s engagement in international ne-

gotiations;

(H) advise the Commissioner with respect to matters arising in the World Customs
Organization and other international organizations as such matters relate to the policies

and procedures of U.S. Customs and Border Protection;

(I) advise the Commissioner regarding international agreements to which the United
States is a party as such agreements relate to the policies and regulations of U.S. Customs

and Border Protection; and
(J) carry out other duties and powers prescribed by the Commissioner.
(j) OFFICE OF PROFESSIONAL RESPONSIBILITY.—
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(1) IN GENERAL.—There is established in U.S. Customs and Border Protection an Office
of Professional Responsibility.

(2) ASSISTANT COMMISSIONER.—There shall be at the head of the Office of Professional Re-
sponsibility an Assistant Commissioner, who shall report to the Commissioner.

(8) DuTIiES.—The Office of Professional Responsibility shall—

(A) investigate criminal and administrative matters and misconduct by officers,
agents, and other employees of U.S. Customs and Border Protection;

(B) manage integrity-related programs and policies of U.S. Customs and Border Pro-
tection;

(C) conduct research and analysis regarding misconduct of officers, agents, and other
employees of U.S. Customs and Border Protection; and

(D) carry out other duties and powers prescribed by the Commissioner.

(k) STANDARD OPERATING PROCEDURES.—

(1) IN GENERAL.—The Commissioner shall establish—

(A) standard operating procedures for searching, reviewing, retaining, and sharing in-
formation contained in communication, electronic, or digital devices encountered by U.S.
Customs and Border Protection personnel at United States ports of entry;

(B) standard use of force procedures that officers and agents of U.S. Customs and Bor-
?_er Protection may employ in the execution of their duties, including the use of deadly
orce;

(C) uniform, standardized, and publicly-available procedures for processing and inves-
tigating complaints against officers, agents, and employees of U.S. Customs and Border
Protection for violations of professional conduct, including the timely disposition of com-
plaints and a written notification to the complainant of the status or outcome, as appro-
priate, of the related investigation, in accordance with section 552a of title 5, United
States Code (commonly referred to as the “Privacy Act” or the “Privacy Act of 1974”);

(D) an internal, uniform reporting mechanism regarding incidents involving the use
of deadly force by an officer or agent of U.S. Customs and Border Protection, including
an evaluation of the degree to which the procedures required under subparagraph (B) were
followed; and

(E) standard operating procedures, acting through the Executive Assistant Commis-
sioner for Air and Marine Operations and in coordination with the Office for Civil Rights
and Civil Liberties and the Office of Privacy of the Department, to provide command, con-
trol, communication, surveillance, and reconnaissance assistance through the use of un-
manned aerial systems, including the establishment of—

(i) a process for other Federal, State, and local law enforcement agencies to submit
mission requests;

(i) a formal procedure to determine whether to approve or deny such a mission
request;

(iii) a formal procedure to determine how such mission requests are prioritized
and coordinated; and

(iv) a process regarding the protection and privacy of data and images collected
by U.S. Customs and Border Protection through the use of unmanned aerial systems.

(2) REQUIREMENTS REGARDING CERTAIN NOTIFICATIONS.—The standard operating proce-
dures established pursuant to subparagraph (A) of paragraph (1) shall require—

(A) in the case of a search of information conducted on an electronic device by U.S.
Customs and Border Protection personnel, the Commissioner to notify the individual sub-
ject to such search of the purpose and authority for such search, and how such individual
may obtain information on reporting concerns about such search; and

(B) in the case of information collected by U.S. Customs and Border Protection
through a search of an electronic device, if such information is transmitted to another Fed-
eral agency for subject matter assistance, translation, or decryption, the Commissioner to
notify the individual subject to such search of such transmission.

(3) EXCEPTIONS.—The Commissioner may withhold the notifications required under para-
graphs (1)(C) and (2) if the Commissioner determines, in the sole and unreviewable discretion
of the Commissioner, that such notifications would impair national security, law enforcement,
or other operational interests.

(4) UPDATE AND REVIEW.—The Commissioner shall review and update every three years
the standard operating procedures required under this subsection.
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(5) AupiTs.—The Inspector General of the Department of Homeland Security shall develop
and annually administer, during each of the three calendar years beginning in the calendar
year that begins after the date of the enactment of the Trade Facilitation and Trade Enforce-
ment Act of 2015, an auditing mechanism to review whether searches of electronic devices at
or between United States ports of entry are being conducted in conformity with the standard
operating procedures required under subparagraph (A) of paragraph (1). Such audits shall be
submitted to the Committee on Homeland Security of the House of Representatives and the
Committee on Homeland Security and Governmental Affairs of the Senate and shall include
the following:

(A) A description of the activities of officers and agents of U.S. Customs and Border
Protection with respect to such searches.

(B) The number of such searches.

(C) The number of instances in which information contained in such devices that were
Eubjected to such searches was retained, copied, shared, or entered in an electronic data-

ase.

(D) The number of such devices detained as the result of such searches.

(E) The number of instances in which information collected from such devices was sub-
jected to such searches and was transmitted to another Federal agency, including whether
such transmissions resulted in a prosecution or conviction.

(6) REQUIREMENTS REGARDING OTHER NOTIFICATIONS.—The standard use of force proce-
dures established pursuant to subparagraph (B) of paragraph (1) shall require—

(A) in the case of an incident of the use of deadly force by U.S. Customs and Border
Protection personnel, the Commissioner to notify the Committee on Homeland Security of
the House of Representatives and the Committee on Homeland Security and Governmental
Affairs of the Senate; and

(B) the Commissioner to provide to such committees a copy of the evaluation pursuant
to subparagraph (D) of such paragraph not later than 30 days after completion of such
evaluation.

(7) REPORT ON UNMANNED AERIAL SYSTEMS.—The Commissioner shall submit to the Com-
mittee on Homeland Security of the House of Representatives and the Committee on Homeland
Security and Governmental Affairs of the Senate an annual report, for each of the three cal-
endar years beginning in the calendar year that begins after the date of the enactment of the
Trade Facilitation and Trade Enforcement Act of 2015, that reviews whether the use of un-
manned aerial systems is being conducted in conformity with the standard operating proce-
dures required under subparagraph (E) of paragraph (1). Such reports—

(A) shall be submitted with the annual budget of the United States Government sub-
mitted by the President under section 1105 of title 31, United States Code;

(B) may be submitted in classified form if the Commissioner determines that such is
appropriate; and

(C) shall include—

(i) a detailed description of how, where, and for how long data and images col-
lected through the use of unmanned aerial systems by U.S. Customs and Border Pro-
tection are collected and stored; and

(i) a list of Federal, State, and local law enforcement agencies that submitted
mission requests in the previous year and the disposition of such requests.

[(1) TRAINING.—The Commissioner shall require all officers and agents of U.S. Customs and

Border Protection to participate in a specified amount of continuing education (to be determined
by the Commissioner) to maintain an understanding of Federal legal rulings, court decisions, and
departmental policies, procedures, and guidelines.]

(1) TRAINING AND CONTINUING EDUCATION.—

(1) MANDATORY TRAINING.—The Commissioner shall ensure that every agent and officer of
U.S. Customs and Border Protection receives a minimum of 21 weeks of training that are di-
rectly related to the mission of the U.S. Border Patrol, Air and Marine, and the Office of Field
Operations before the initial assignment of such agents and officers.

(2) FLETC.—The Commissioner shall work in consultation with the Director of the Federal
Law Enforcement Training Centers to establish guidelines and curriculum for the training of
agents and officers of U.S. Customs and Border Protection under subsection (a).

(3) CONTINUING EDUCATION.—The Commissioner shall annually require all agents and offi-
cers of U.S. Customs and Border Protection who are required to undergo training under sub-
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section (a) to participate in not fewer than eight hours of continuing education annually to
maintain and update understanding of Federal legal rulings, court decisions, and Department
policies, procedures, and guidelines related to relevant subject matters.

(4) LEADERSHIP TRAINING.—Not later than one year after the date of the enactment of this
subsection, the Commissioner shall develop and require training courses geared towards the de-
velopment of leadership skills for mid- and senior-level career employees not later than one year
after such employees assume duties in supervisory roles.

(m) SHORT-TERM DETENTION STANDARDS.—

(1) ACCESS TO FOOD AND WATER.—The Commissioner shall make every effort to ensure
that adequate access to food and water is provided to an individual apprehended and detained
at a United States port of entry or between ports of entry as soon as practicable following the
time of such apprehension or during subsequent short-term detention.

(2) ACCESS TO INFORMATION ON DETAINEE RIGHTS AT BORDER PATROL PROCESSING CEN-
TERS.—

(A) IN GENERAL.—The Commissioner shall ensure that an individual apprehended by
a U.S. Border Patrol agent or an Office of Field Operations officer is provided with infor-
mation concerning such individual’s rights, including the right to contact a representative
of such individual’s government for purposes of United States treaty obligations.

(B) ForM.—The information referred to in subparagraph (A) may be provided either
verbally or in writing, and shall be posted in the detention holding cell in which such indi-
vidual is being held. The information shall be provided in a language understandable to
such individual.

(3) SHORT-TERM DETENTION DEFINED.—In this subsection, the term “short-term detention”
means detention in a U.S. Customs and Border Protection processing center for 72 hours or
less, before repatriation to a country of nationality or last habitual residence.

(4) DAYTIME REPATRIATION.—When practicable, repatriations shall be limited to daylight
hours and avoid locations that are determined to have high indices of crime and violence.

(5) REPORT ON PROCUREMENT PROCESS AND STANDARDS.—Not later than 180 days after the
date of the enactment of the Trade Facilitation and Trade Enforcement Act of 2015, the Comp-
troller General of the United States shall submit to the Committee on Homeland Security of
the House of Representatives and the Committee on Homeland Security and Governmental Af-
fairs of the Senate a report on the procurement process and standards of entities with which
U.S. Customs and Border Protection has contracts for the transportation and detention of indi-
viduals apprehended by agents or officers of U.S. Customs and Border Protection. Such report
should also consider the operational efficiency of contracting the transportation and detention
of such individuals.

N 11(6) REPORT ON INSPECTIONS OF SHORT-TERM CUSTODY FACILITIES.—The Commissioner
shall—

(A) annually inspect all facilities utilized for short-term detention; and

(B) make publicly available information collected pursuant to such inspections, includ-
ing information regarding the requirements under paragraphs (1) and (2) and, where ap-
propriate, issue recommendations to improve the conditions of such facilities.

(n) WAIT TIMES TRANSPARENCY.—

(1) IN GENERAL.—The Commissioner shall—

(A) publish live wait times for travelers entering the United States at the 20 United
States airports that support the highest volume of international travel (as determined by
available Federal flight data);

(B) make information about such wait times available to the public in real time
through the U.S. Customs and Border Protection website;

(C) submit to the Committee on Homeland Security and the Committee on Ways and
Means of the House of Representatives and the Committee on Homeland Security and
Governmental Affairs and the Committee on Finance of the Senate, for each of the five
calendar years beginning in the calendar year that begins after the date of the enactment
of the Trade Facilitation and Trade Enforcement Act of 2015, a report that includes com-
pilations of all such wait times and a ranking of such United States airports by wait times;
and

(D) provide adequate staffing at the U.S. Customs and Border Protection information
center to ensure timely access for travelers attempting to submit comments or speak with
a representative about their entry experiences.

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.

16

(2) CALCULATION.—The wait times referred to in paragraph (1)(A) shall be determined by
calculating the time elapsed between an individual’s entry into the U.S. Customs and Border
Protection inspection area and such individual’s clearance by a U.S. Customs and Border Pro-
tection officer.

(o) OTHER AUTHORITIES.—

(1) IN GENERAL.—The Secretary may establish such other offices or positions of Assistant
Commissioners (or other similar officers or officials) as the Secretary determines necessary to
carry out the missions, duties, functions, and authorities of U.S. Customs and Border Protec-
tion.

(2) NOTIFICATION.—If the Secretary exercises the authority provided under paragraph (1),
the Secretary shall notify the Committee on Homeland Security and the Committee on Ways
and Means of the House of Representatives and the Committee on Homeland Security and
Governmental Affairs and the Committee on Finance of the Senate not later than 30 days be-
fore exercising such authority.

(p) REPORTS TO CONGRESS.—The Commissioner shall, on and after the date of the enactment
of the Trade Facilitation and Trade Enforcement Act of 2015, continue to submit to the Committee
on Homeland Security and the Committee on Ways and Means of the House of Representatives
and the Committee on Homeland Security and Governmental Affairs and the Committee on Fi-
nance of the Senate any report required, on the day before such date of enactment, to be submitted
under any provision of law.

(q) OTHER FEDERAL AGENCIES.—Nothing in this section may be construed as affecting in any
manner the authority, existing on the day before the date of the enactment of the Trade Facilita-
tion and Trade Enforcement Act of 2015, of any other Federal agency or component of the Depart-
ment.

(r) DEFINITIONS.—In [this section, the terms] this section:

(1) the terms “commercial operations”, “customs and trade laws of the United States”,
“trade enforcement”, and “trade facilitation” have the meanings given such terms in section
2 of the Trade Facilitation and Trade Enforcement Act of 2015[.1; and

(2) the term “unmanned aerial systems” has the meaning given the term “unmanned air-
craft system” in section 331 of the FAA Modernization and Reform Act of 2012 (Public Law
112-95; 49 U.S.C. 40101 note).

* * * & & * *

SEC. 416. BIOMETRIC ENTRY-EXIT.
(a) ESTABLISHMENT.—The Secretary shall—

(1) not later than 180 days after the date of the enactment of this section, submit to the
Committee on Homeland Security and Governmental Affairs and the Committee on the Judici-
ary of the Senate and the Committee on Homeland Security and the Committee on the Judiciary
of the House of Representatives an implementation plan to establish a biometric exit data sys-
tem to complete the integrated biometric entry and exit data system required under section 7208
of the Intelligence Reform and Terrorism Prevention Act of 2004 (8 U.S.C. 1365b), including—

(A) an integrated master schedule and cost estimate, including requirements and de-
sign, development, operational, and maintenance costs of such a system, that takes into ac-
count prior reports on such matters issued by the Government Accountability Office and the
Department;

(B) cost-effective staffing and personnel requirements of such a system that leverages
existing resources of the Department that takes into account prior reports on such matters
issued by the Government Accountability Office and the Department;

(C) a consideration of training programs necessary to establish such a system that takes
into account prior reports on such matters issued by the Government Accountability Office
and the Department;

(D) a consideration of how such a system will affect arrival and departure wait times
that takes into account prior reports on such matter issued by the Government Account-
ability Office and the Department;

(E) information received after consultation with private sector stakeholders, including
the—

(i) trucking industry;
(it) airport industry;
(iti) airline industry;
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(iv) seaport industry;
(v) travel industry; and
(vi) biometric technology industry;

(F) a consideration of how trusted traveler programs in existence as of the date of the
enactment of this section may be impacted by, or incorporated into, such a system;

(G) defined metrics of success and milestones;

(H) identified risks and mitigation strategies to address such risks;

(D a consideration of how other countries have implemented a biometric exit data sys-
tem; and

(J) a list of statutory, regulatory, or administrative authorities, if any, needed to inte-
grate such a system into the operations of the Transportation Security Administration; and
(2) not later than two years after the date of the enactment of this section, establish a bio-

metric exit data system at the—

(A) 15 United States airports that support the highest volume of international air trav-
el, as determined by available Federal flight data;

(B) 10 United States seaports that support the highest volume of international sea trav-
el, as determined by available Federal travel data; and

(C) 15 United States land ports of entry that support the highest volume of vehicle, pe-
destrian, and cargo crossings, as determined by available Federal border crossing data.

(b) IMPLEMENTATION.—

(1) PILOT PROGRAM AT LAND PORTS OF ENTRY.—Not later than six months after the date
of the enactment of this section, the Secretary, in collaboration with industry stakeholders, shall
establish a six-month pilot program to test the biometric exit data system referred to in sub-
section (a)(2) on non-pedestrian outbound traffic at not fewer than three land ports of entry with
significant cross-border traffic, including at not fewer than two land ports of entry on the south-
ern land border and at least one land port of entry on the northern land border. Such pilot
program may include a consideration of more than one biometric mode, and shall be imple-
mented to determine the following:

(A) How a nationwide implementation of such biometric exit data system at land ports
of entry shall be carried out.

(B) The infrastructure required to carry out subparagraph (A).

(C) The effects of such pilot program on legitimate travel and trade.

(D) The effects of such pilot program on wait times, including processing times, for
such non-pedestrian traffic.

(E) The effects of such pilot program on combating terrorism.

(F) The effects of such pilot program on identifying visa holders who violate the terms
of their visas.

(2) AT LAND PORTS OF ENTRY.—

(A) IN GENERAL.—Not later than five years after the date of the enactment of this sec-
tion, the Secretary shall expand the biometric exit data system referred to in subsection
(a)(2) to all land ports of entry.

(B) EXTENSION.—The Secretary may extend for a single two-year period the date speci-
fied in subparagraph (A) if the Secretary certifies to the Committee on Homeland Security
and Governmental Affairs and the Committee on the Judiciary of the Senate and the Com-
mittee on Homeland Security and the Committee on the Judiciary of the House of Rep-
resentatives that the 15 land ports of entry that support the highest volume of passenger
vehicles, as determined by available Federal data, do not have the physical infrastructure
or characteristics to install the systems necessary to implement a biometric exit data system.
Such extension shall apply only in the case of non-pedestrian outbound traffic at such land
ports of entry.

(3) AT AIR AND SEA PORTS OF ENTRY.—Not later than five years after the date of the enact-
ment of this section, the Secretary shall expand the biometric exit data system referred to in
subsection (a)(2) to all air and sea ports of entry.

(¢c) EFFECTS ON AIR, SEA, AND LAND TRANSPORTATION.—The Secretary, in consultation with ap-

propriate private sector stakeholders, shall ensure that the collection of biometric data under this
section causes the least possible disruption to the movement of people or cargo in air, sea, or land
transportation, while fulfilling the goals of improving counterterrorism efforts and identifying visa

holders who violate the terms of their visas.
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(d) TERMINATION OF PROCEEDING.—Notwithstanding any other provision of law, the Secretary
shall, on the date of the enactment of this section, terminate the proceeding entitled “Collection of
Alien Biometric Data Upon Exit From the United States at Air and Sea Ports of Departure; United
States Visitor and Immigrant Status Indicator Technology Program (‘US-VISIT)”, issued on April
24, 2008 (73 Fed. Reg. 22065).

(e) DATA-MATCHING.—The biometric exit data system established under this section shall—

(1) match biometric information for an individual, regardless of nationality, citizenship, or
immigration status, who is departing the United States against biometric data previously pro-
vided to the United States Government by such individual for the purposes of international
travel;

(2) leverage the infrastructure and databases of the current biometric entry and exit system
established pursuant to section 7208 of the Intelligence Reform and Terrorism Prevention Act
of 2004 (8 U.S.C. 1365b) for the purpose described in paragraph (1); and

(3) be interoperable with, and allow matching against, other Federal databases that—

(A) store biometrics of known or suspected terrorists; and
(B) identify visa holders who violate the terms of their visas.

(f) ScoPE.—

(1) IN GENERAL.—The biometric exit data system established under this section shall in-
clude a requirement for the collection of biometric exit data at the time of departure for all cat-
egories of individuals who are required by the Secretary to provide biometric entry data.

(2) EXCEPTION FOR CERTAIN OTHER INDIVIDUALS.—This section shall not apply in the case
of an individual who exits and then enters the United States on a passenger vessel (as such
term is defined in section 2101 of title 46, United States Code) the itinerary of which originates
and terminates in the United States.

(3) EXCEPTION FOR LAND PORTS OF ENTRY.—This section shall not apply in the case of a
United States or Canadian citizen who exits the United States through a land port of entry.
(g) COLLECTION OF DATA.—The Secretary may not require any non-Federal person to collect bio-

metric data, or contribute to the costs of collecting or administering the biometric exit data system
established under this section, except through a mutual agreement.

(h) MuLTI-MODAL COLLECTION.—In carrying out subsections (a)(1) and (b), the Secretary shall
make every effort to collect biometric data using multiple modes of biometrics.

(i) FACILITIES.—AIl facilities at which the biometric exit data system established under this sec-
tion is implemented shall provide and maintain space for Federal use that is adequate to support
biometric data collection and other inspection-related activity. For non-federally owned facilities,
such space shall be provided and maintained at no cost to the Government. For all facilities at land
ports of entry, such space requirements shall be coordinated with the Administrator of General Serv-
ices.

(j) NORTHERN LAND BORDER.—In the case of the northern land border, the requirements under
subsections (a)2)(C), (b)(2)(A), and (b)(4) may be achieved through the sharing of biometric data
provided to the Department by the Canadian Border Services Agency pursuant to the 2011 Beyond
the Border agreement.

(k) FULL AND OPEN COMPETITION.—The Secretary shall procure goods and services to imple-
ment this section via full and open competition in accordance with the Federal Acquisition Regula-
tions.

(1) OTHER BIOMETRIC INITIATIVES.—Nothing in this section may be construed as limiting the
authority of the Secretary to collect biometric information in circumstances other than as specified
in this section.

(m) CONGRESSIONAL REVIEW.—Not later than 90 days after the date of the enactment of this
section, the Secretary shall submit to the Committee on Homeland Security and Governmental Af-
fairs of the Senate, the Committee on the Judiciary of the Senate, the Committee on Homeland Secu-
rity of the House of Representatives, and Committee on the Judiciary of the House of Representatives
reports and recommendations regarding the Science and Technology Directorate’s Air Entry and
Exit Re-Engineering Program of the Department and the U.S. Customs and Border Protection entry
and exit mobility program demonstrations.

(n) SAVINGS CLAUSE.—Nothing in this section shall prohibit the collection of user fees permitted
by section 13031 of the Consolidated Omnibus Budget Reconciliation Act of 1985 (19 U.S.C. 58¢).

* * * * * * *
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SEC. 420. ELECTRONIC PASSPORT SCREENING AND BIOMETRIC MATCHING.

(a) IN GENERAL.—Not later than one year after the date of the enactment of this section, the
Commissioner of U.S. Customs and Border Protection shall—

(1) screen electronic passports at airports of entry by reading each such passport’s embedded
chip; and

(2) to the greatest extent practicable, utilize facial recognition technology or other biometric
technology, as determined by the Commissioner, to inspect travelers at United States airports
of entry.

(b) APPLICABILITY.—

(1) ELECTRONIC PASSPORT SCREENING.—Paragraph (1) of subsection (a) shall apply to pass-
ports belonging to individuals who are United States citizens, individuals who are nationals
of a program country pursuant to section 217 of the Immigration and Nationality Act (8 U.S.C.
1187), and individuals who are nationals of any other foreign country that issues electronic
passports.

(2) FACIAL RECOGNITION MATCHING.—Paragraph (2) of subsection (a) shall apply, at a min-
imum, to individuals who are nationals of a program country pursuant to section 217 of the
Immigration and Nationality Act.

(¢) ANNUAL REPORT.—The Commissioner of U.S. Customs and Border Protection, in collabora-
tion with the Chief Privacy Officer of the Department, shall issue to the Committee on Homeland
Security of the House of Representatives and the Committee on Homeland Security and Govern-
mental Affairs of the Senate an annual report through fiscal year 2022 on the utilization of facial
recognition technology and other biometric technology pursuant to subsection (a)(2). Each such re-
port shall include information on the type of technology used at each airport of entry, the number
of individuals who were subject to inspection using either of such technologies at each airport of
entry, and within the group of individuals subject to such inspection at each airport, the number
of those individuals who were United States citizens and legal permanent residents. Each such re-
port shall provide information on the disposition of data collected during the year covered by such
report, together with information on protocols for the management of collected biometric data, in-
cluding timeframes and criteria for storing, erasing, destroying, or otherwise removing such data
from databases utilized by the Department.

SEC. 420A. CONTINUOUS SCREENING BY U.S. CUSTOMS AND BORDER PROTECTION.

The Commissioner of U.S. Customs and Border Protection shall, in a risk based manner, con-
tinuously screen individuals issued any visa, and individuals who are nationals of a program coun-
try pursuant to section 217 of the Immigration and Nationality Act (8 U.S.C. 1187), who are
present, or are expected to arrive within 30 days, in the United States, against the appropriate
criminal, national security, and terrorism databases maintained by the Federal Government.

* * & & *k k *

Subtitle C—Miscellaneous Provisions

* * * & *k *k *

SEC. 428. VISA ISSUANCE.

(a) DEFINITION.—In this subsection, the term “consular office” has the meaning given that term
under section 101(a)(9) of the Immigration and Nationality Act (8 U.S.C. 1101(a)9)).

(b) IN GENERAL.—Notwithstanding section 104(a) of the Immigration and Nationality Act (8
U.S.C. 1104(a)) or any other provision of law, and except as provided in subsection (c¢) of this sec-
tion, the Secretary—

(1) shall be vested exclusively with all authorities to issue regulations with respect to, ad-
minister, and enforce the provisions of such Act, and of all other immigration and nationality
laws, relating to the functions of consular officers of the United States in connection with the
granting or refusal of visas, and shall have the authority to refuse visas in accordance with
law and to develop programs of homeland security training for consular officers (in addition
to consular training provided by the Secretary of State), which authorities shall be exercised
through the Secretary of State, except that the Secretary shall not have authority to alter or
reverse the decision of a consular officer to refuse a visa to an alien; and
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(2) shall have authority to confer or impose upon any officer or employee of the United
States, with the consent of the head of the executive agency under whose jurisdiction such offi-
cer or employee is serving, any of the functions specified in paragraph (1).

(c) AUTHORITY OF THE SECRETARY OF STATE.—

(1) IN GENERAL.—Notwithstanding subsection (b), the Secretary of State may direct a con-
sular officer to refuse a visa to an alien if the Secretary of State deems such refusal necessary
or advisable in the foreign policy or security interests of the United States.

(2) CONSTRUCTION REGARDING AUTHORITY.—Nothing in this section, consistent with the
Secretary of Homeland Security’s authority to refuse visas in accordance with law, shall be
construed as affecting the authorities of the Secretary of State under the following provisions
of law:

(A) Section 101(a)(15)(A) of the Immigration and Nationality Act (8 U.S.C.
1101(a)(15)(A)).

(B) Section 204(d)(2) of the Immigration and Nationality Act (8 U.S.C. 1154) (as it will
take effect upon the entry into force of the Convention on Protection of Children and Co-
operation in Respect to Inter-Country adoption).

(C) Section 212(a)3)(B)A)(IV)(bb) of the Immigration and Nationality Act (8 U.S.C.
1182(a)(3)(B)(1)(IV)(bb)).

(D) Section 212(a)(3)(B)A)(VI) of the Immigration and Nationality Act (8 U.S.C.
1182(a)(3)(B)A)(VI)).

(E) Section 212(a)(3)(B)(vi)(II) of the Immigration and Nationality Act (8 U.S.C.
1182(a)(3)(B)(vi)(II)).

(F) Section 212(a)3)(C) of the Immigration and Nationality Act (8 U.S.C.
1182(a)(3)(C)).

(G) Section 212(a)(10)(C) of the Immigration and Nationality Act (8 U.S.C.
1182(a)(10)(C)).

(H) Section 212(f) of the Immigration and Nationality Act (8 U.S.C. 1182(f)).

(I) Section 219(a) of the Immigration and Nationality Act (8 U.S.C. 1189(a)).

(J) Section 237(a)(4)(C) of the Immigration and Nationality Act (8 U.S.C.
1227(a)(4)(C)).

(K) Section 401 of the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of
1996 (22 U.S.C. 6034; Public Law 104-114).

(L) Section 613 of the Departments of Commerce, Justice, and State, the Judiciary and
Related Agencies Appropriations Act, 1999 (as contained in section 101(b) of division A of
Public Law 105-277) (Omnibus Consolidated and Emergency Supplemental Appropriations
Act, 1999); 112 Stat. 2681; H.R. 4328 (originally H.R. 4276) as amended by section 617
of Public Law 106-553.

(M) Section 103(f) of the Chemical Weapon Convention Implementation Act of 1998
(112 Stat. 2681-865).

(N) Section 801 of H.R. 3427, the Admiral James W. Nance and Meg Donovan Foreign
Relations Authorization Act, Fiscal Years 2000 and 2001, as enacted by reference in Public
Law 106-113.

(0) Section 568 of the Foreign Operations, Export Financing, and Related Programs
Appropriations Act, 2002 (Public Law 107-115).

(P) Section 51 of the State Department Basic Authorities Act of 1956 (22 U.S.C. 2723).

(d) CONSULAR OFFICERS AND CHIEFS OF MISSIONS.—

(1) IN GENERAL.—Nothing in this section may be construed to alter or affect—

(A) the employment status of consular officers as employees of the Department of
State; or

(B) the authority of a chief of mission under section 207 of the Foreign Service Act
of 1980 (22 U.S.C. 3927).

(2) CONSTRUCTION REGARDING DELEGATION OF AUTHORITY.—Nothing in this section shall
be construed to affect any delegation of authority to the Secretary of State by the President
pursuant to any proclamation issued under section 212(f) of the Immigration and Nationality
Act (8 U.S.C. 1182(f)), consistent with the Secretary of Homeland Security’s authority to refuse
visas in accordance with law.

(e) ASSIGNMENT OF HOMELAND SECURITY EMPLOYEES TO DIPLOMATIC AND CONSULAR POSTS.—

(1) IN GENERAL.—[The Secretaryl
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(A) AUTHORIZATION.—Subject to the minimum number specified in subparagraph (B),
the Secretary is authorized to assign employees of the Department to each diplomatic and
consular post at which visas are issued, unless the Secretary determines that such an as-
signment at a particular post would not promote homeland security.

(B) RISK-BASED ASSIGNMENTS.—

(i) IN GENERAL.—In carrying out subparagraph (A), the Secretary shall assign em-
ployees of the Department to not fewer than 75 diplomatic and consular posts at which
visas are issued. Such assignments shall be made—

(D in a risk-based manner;

(II) considering the criteria described in clause (iii); and

(IID) in accordance with National Security Decision Directive 38 of June 2,
1982, or any superseding presidential directive concerning staffing at diplomatic
and consular posts.

(it) PRIORITY CONSIDERATION.—In carrying out National Security Decision Direc-
tive 38 of June 2, 1982, the Secretary of State shall ensure priority consideration of
any staffing assignment pursuant to this subparagraph.

(iit) CRITERIA DESCRIBED.—The criteria referred to in clause (i) are the following:

(I) The number of nationals of a country in which any of the diplomatic and
consular posts referred to in clause (i) are located who were identified in United
States Government databases related to the identities of known or suspected terror-
ists during the previous year.

(II) Information on the cooperation of such country with the counterterrorism
efforts of the United States.

(IID) Information analyzing the presence, activity, or movement of terrorist or-
ganizations (as such term is defined in section 212(a)(3)(B)(vi) of the Immigration
and Nationality Act (8 U.S.C. 1182(a)(3)(B)(vi))) within or through such country.

(IV) The number of formal objections based on derogatory information issued
by the Visa Security Advisory Opinion Unit pursuant to paragraph (10) regarding
nationals of a country in which any of the diplomatic and consular posts referred
to in clause (i) are located.

(V) The adequacy of the border and immigration control of such country.

(VI) Any other criteria the Secretary determines appropriate.

(2) FuNcTIiONS.—Employees assigned under paragraph (1) shall perform the following func-
tions:

(A) Provide expert advice and training to consular officers regarding specific security
threats relating to the adjudication of individual visa applications or classes of applica-
tions.

(B) Review any such applications, either on the initiative of the employee of the De-
partment or upon request by a consular officer or other person charged with adjudicating
such applications.

(C) Screen any such applications against the appropriate criminal, national security,
and terrorism databases maintained by the Federal Government.

[(C)] (D) Conduct investigations with respect to consular matters under the jurisdic-
tion of the Secretary.

(3) EVALUATION OF CONSULAR OFFICERS.—The Secretary of State shall evaluate, in con-
sultation with the Secretary, as deemed appropriate by the Secretary, the performance of con-
sular officers with respect to the processing and adjudication of applications for visas in accord-
ance with performance standards developed by the Secretary for these procedures.

(4) REPORT.—The Secretary shall, on an annual basis, submit a report to Congress that
describes the basis for each determination under paragraph (1) that the assignment of an em-
ployee of the Department at a particular diplomatic post would not promote homeland security.

(5) PERMANENT ASSIGNMENT; PARTICIPATION IN TERRORIST LOOKOUT COMMITTEE.—When
appropriate, employees of the Department assigned to perform functions described in para-
graph (2) may be assigned permanently to overseas diplomatic or consular posts with country-
specific or regional responsibility. If the Secretary so directs, any such employee, when present
at an overseas post, shall participate in the terrorist lookout committee established under sec-
tion 304 of the Enhanced Border Security and Visa Entry Reform Act of 2002 (8 U.S.C. 1733).

(6) TRAINING AND HIRING.—
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(A) IN GENERAL.—[The Secretary shall ensure, to the extent possible, that any em-
ployees] The Secretary, acting through the Commissioner of U.S. Customs and Border Pro-
tection and the Director of U.S. Immigration and Customs Enforcement, shall provide
training to any employees of the Department assigned to perform functions under para-
graph (2) and, as appropriate, consular officers, [shall be provided the necessary trainingl
to enable them to carry out such functions, including training in foreign languages, inter-
view techniques, and fraud detection techniques, in conditions in the particular country
where each employee is assigned, and in other appropriate areas of study.

(B) USE OF CENTER.—The Secretary is authorized to use the National Foreign Affairs
’IXaining Center, on a reimbursable basis, to obtain the training described in subparagraph
(A).

(7) REPORT.—Not later than 1 year after the date of enactment of this Act, the Secretary
and the Secretary of State shall submit to Congress—

(A) a report on the implementation of this subsection; and

(B) any legislative proposals necessary to further the objectives of this subsection.

(8) EFFECTIVE DATE.—This subsection shall take effect on the earlier of—

(A) the date on which the President publishes notice in the Federal Register that the
President has submitted a report to Congress setting forth a memorandum of under-
standing between the Secretary and the Secretary of State governing the implementation
of this section; or

(B) the date occurring 1 year after the date of enactment of this Act.

(9) REMOTE PRE-ADJUDICATED VISA SECURITY ASSISTANCE.—At the visa-issuing posts at
which employees of the Department are not assigned pursuant to paragraph (1), the Secretary
shall, in a risk-based manner, assign employees of the Department to remotely perform the func-
tions required under paragraph (2) at not fewer than 50 of such posts.

(10) VISA SECURITY ADVISORY OPINION UNIT.—The Secretary shall establish within U.S. Im-
migration and Customs Enforcement a Visa Security Advisory Opinion Unit to respond to re-
quests from the Secretary of State to conduct a visa security review using information main-
tained by the Department on visa applicants, including terrorism association, criminal history,
counter-proliferation, and other relevant factors, as determined by the Secretary.

(f) No CREATION OF PRIVATE RIGHT OF ACTION.—Nothing in this section shall be construed to
create or authorize a private right of action to challenge a decision of a consular officer or other
United States official or employee to grant or deny a visa.

(g) STUDY REGARDING USE OF FOREIGN NATIONALS.—

(1) IN GENERAL.—The Secretary of Homeland Security shall conduct a study of the role
of foreign nationals in the granting or refusal of visas and other documents authorizing entry
of aliens into the United States. The study shall address the following:

(A) The proper role, if any, of foreign nationals in the process of rendering decisions
on such grants and refusals.

(B) Any security concerns involving the employment of foreign nationals.

(C) Whether there are cost-effective alternatives to the use of foreign nationals.

(2) REPORT.—Not later than 1 year after the date of the enactment of this Act, the Sec-
retary shall submit a report containing the findings of the study conducted under paragraph
(1) to the Committee on the Judiciary, the Committee on International Relations, and the Com-
mittee on Government Reform of the House of Representatives, and the Committee on the Ju-
giciary, the Committee on Foreign Relations, and the Committee on Government Affairs of the

enate.

(h) REPORT.—Not later than 120 days after the date of the enactment of this Act, the Director
of the Office of Science and Technology Policy shall submit to Congress a report on how the provi-
sions of this section will affect procedures for the issuance of student visas.

(i) VisA ISSUANCE PROGRAM FOR SAUDI ARABIA.—Notwithstanding any other provision of law,
after the date of the enactment of this Act all third party screening programs in Saudi Arabia shall
be terminated. On-site personnel of the Department of Homeland Security shall review all visa ap-
plications prior to adjudication.

% % ¥ % * * *
SEC. 435. BORDER SECURITY TECHNOLOGY PROGRAM MANAGEMENT.

(a) MAJOR ACQUISITION PROGRAM DEFINED.—In this section, the term “major acquisition pro-
gram” means an acquisition program of the Department that is estimated by the Secretary to require
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an eventual total expenditure of at least $300,000,000 (based on fiscal year 2018 constant dollars)
over its life cycle cost.

(b) PLANNING DOCUMENTATION.—For each border security technology acquisition program of the
Department that is determined to be a major acquisition program, the Secretary shall—

(1) ensure that each such program has a written acquisition program baseline approved by
the relevant acquisition decision authority;

(2) document that each such program is meeting cost, schedule, and performance thresholds
as specified in such baseline, in compliance with relevant departmental acquisition policies and
the Federal Acquisition Regulation; and

(3) have a plan for meeting program implementation objectives by managing contractor per-
formance.

(c) ADHERENCE TO STANDARDS.—The Secretary, acting through the Under Secretary for Man-
agement and the Commissioner of U.S. Customs and Border Protection, shall ensure border security
technology acquisition program managers who are responsible for carrying out this section adhere
to relevant internal control standards identified by the Comptroller General of the United States.
The Commissioner shall provide information, as needed, to assist the Under Secretary in monitoring
management of border security technology acquisition programs under this section.

(d) PLAN.—The Secretary, acting through the Under Secretary for Management, in coordination
with the Under Secretary for Science and Technology and the Commissioner of U.S. Customs and
Border Protection, shall submit to the appropriate congressional committees a plan for testing, eval-
uating, and using independent verification and validation resources for border security technology.
Under the plan, new border security technologies shall be evaluated through a series of assessments,
processes, and audits to ensure—

(1) compliance with relevant departmental acquisition policies and the Federal Acquisition
Regulation; and

(2) the effective use of taxpayer dollars.

SEC. 436. INTEGRATED BORDER ENFORCEMENT TEAMS.
(a) ESTABLISHMENT.—The Secretary shall establish within the Department a program to be
known as the Integrated Border Enforcement Team program (referred to in this section as “IBET”).
(b) PURPOSE.—The Secretary shall administer the IBET program in a manner that results in
a cooperative approach between the United States and Canada to—
(1) strengthen security between designated ports of entry;
(2) detect, prevent, investigate, and respond to terrorism and violations of law related to
border security;
(3) facilitate collaboration among components and offices within the Department and inter-
national partners;
(4) execute coordinated activities in furtherance of border security and homeland security;
and
(56) enhance information-sharing, including the dissemination of homeland security infor-
mation among such components and offices.
(¢) COMPOSITION AND LOCATION OF IBETS.—
(1) ComMPOSITION.—IBETSs shall be led by the United States Border Patrol and may be com-
prised of personnel from the following:
(A) Other subcomponents of U.S. Customs and Border Protection.
(B) U.S. Immigration and Customs Enforcement, led by Homeland Security Investiga-
tions.
(C) The Coast Guard, for the purpose of securing the maritime borders of the United
States.
(D) Other Department personnel, as appropriate.
(E) Other Federal departments and agencies, as appropriate.
(F) Appropriate State law enforcement agencies.
(G) Foreign law enforcement partners.
(H) Local law enforcement agencies from affected border cities and communities.
(I) Appropriate tribal law enforcement agencies.
(2) LOCATION.—The Secretary is authorized to establish IBETs in regions in which such
teams can contribute to IBET missions, as appropriate. When establishing an IBET, the Sec-
retary shall consider the following:

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.
24

(A) Whether the region in which the IBET would be established is significantly im-
pacted by cross-border threats.

(B) The availability of Federal, State, local, tribal, and foreign law enforcement re-
sources to participate in an IBET.

(C) Whether, in accordance with paragraph (3), other joint cross-border initiatives al-
ready take place within the region in which the IBET would be established, including other
Department cross-border programs such as the Integrated Cross-Border Maritime Law En-
forcement Operation Program established under section 711 of the Coast Guard and Mari-
time Transportation Act of 2012 (46 U.S.C. 70101 note) or the Border Enforcement Security
Task Force established under section 432.

(3) DUPLICATION OF EFFORTS.—In determining whether to establish a new IBET or to ex-
pand an existing IBET in a given region, the Secretary shall ensure that the IBET under con-
sideration does not duplicate the efforts of other existing interagency task forces or centers with-
in such region, including the Integrated Cross-Border Maritime Law Enforcement Operation
Program established under section 711 of the Coast Guard and Maritime Transportation Act
of 2012 (46 U.S.C. 70101 note) or the Border Enforcement Security Task Force established
under section 432.

(d) OPERATION.—

(1) IN GENERAL.—After determining the regions in which to establish IBETs, the Secretary
may—

(A) direct the assignment of Federal personnel to such IBETs; and

(B) take other actions to assist Federal, State, local, and tribal entities to participate
in such IBETs, including providing financial assistance, as appropriate, for operational,
administrative, and technological costs associated with such participation.

(2) LiMITATION.—Coast Guard personnel assigned under paragraph (1) may be assigned
only for the purposes of securing the maritime borders of the United States, in accordance with
subsection (c)(1)(C).

(e) COORDINATION.—The Secretary shall coordinate the IBET program with other similar border
security and antiterrorism programs within the Department in accordance with the strategic objec-
tives of the Cross-Border Law Enforcement Advisory Committee.

(f) MEMORANDA OF UNDERSTANDING.—The Secretary may enter into memoranda of under-
standing with appropriate representatives of the entities specified in subsection (c)(1) necessary to
carry out the IBET program. Such memoranda with entities specified in subparagraph (G) of such
subsection shall be entered into with the concurrence of the Secretary of State.

(g) REPORT.—Not later than 180 days after the date on which an IBET is established and bian-
nually thereafter for the following six years, the Secretary shall submit to the Committee on Home-
land Security of the House of Representatives and the Committee on Homeland Security and Gov-
ernmental Affairs of the Senate, and in the case of Coast Guard personnel used to secure the mari-
time borders of the United States, additionally to the Committee on Transportation and Infrastruc-
ture of the House of Representatives, a report that—

(1) describes the effectiveness of IBETs in fulfilling the purposes specified in subsection (b);

(2) assess the impact of certain challenges on the sustainment of cross-border IBET oper-
ations, including challenges faced by international partners;

(3) addresses ways to support joint training for IBET stakeholder agencies and radio inter-
operability to allow for secure cross-border radio communications; and

(4) assesses how IBETs, Border Enforcement Security Task Forces, and the Integrated
Cross-Border Maritime Law Enforcement Operation Program can better align operations, in-
cluding interdiction and investigation activities.

SEC. 437. FOREIGN MIGRATION ASSISTANCE.

(a) IN GENERAL.—The Secretary, with the concurrence of the Secretary of State, may provide
to a foreign government financial assistance for foreign country operations to address migration
flows that may affect the United States.

(b) DETERMINATION.—Assistance provided under subsection (a) may be provided only if such as-
sistance would enhance the recipient government’s capacity to address irregular migration flows that
may affect the United States, including through related detention or removal operations by the re-
cipient government, including procedures to screen and provide protection for certain individuals.

(¢) REIMBURSEMENT OF EXPENSES.—The Secretary may, if appropriate, seek reimbursement
from the receiving foreign government for the provision of financial assistance under this section.
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(d) RECEIPTS CREDITED AS OFFSETTING COLLECTIONS.—Notwithstanding section 3302 of title
31, United States Code, any reimbursement collected pursuant to subsection (c) shall—
(1) be credited as offsetting collections to the account that finances the financial assistance
under this section for which such reimbursement is received; and
(2) remain available until expended for the purpose of carrying out this section.
(e) EFFECTIVE PERIOD.—The authority provided under this section shall remain in effect until
September 30, 2023.
(f) DEVELOPMENT AND PROGRAM EXECUTION.—The Secretary and the Secretary of State shall
Jointly develop and implement any financial assistance under this section.
(g) RULE OF CONSTRUCTION.—Nothing in this section may be construed as affecting, aug-
menting, or diminishing the authority of the Secretary of State.
(h) AUTHORIZATION OF APPROPRIATIONS.—In addition to amounts otherwise authorized to be ap-
propriated for such purpose, there is authorized to be appropriated $50,000,000 for fiscal years 2019
through 2023 to carry out this section.

SEC. 438. SOCIAL MEDIA SCREENING.

(a) IN GENERAL.—Not later than 180 days after the date of the enactment of this section, the
Secretary shall, to the greatest extent practicable, and in a risk based manner and on an individual-
ized basis, review the social media accounts of certain visa applicants who are citizens of, or who
reside in, high-risk countries, as determined by the Secretary based on the criteria described in sub-
section (b).

(b) HIGH-RISK CRITERIA DESCRIBED.—In determining whether a country is high-risk pursuant
to subsection (a), the Secretary, in consultation with the Secretary of State, shall consider the fol-
lowing criteria:

(1) The number of nationals of the country who were identified in United States Govern-
ment databases related to the identities of known or suspected terrorists during the previous
ear.
(2) The level of cooperation of the country with the counter-terrorism efforts of the United
States.
(3) Any other criteria the Secretary determines appropriate.

(¢) COLLABORATION.—To carry out the requirements of subsection (a), the Secretary may collabo-
rate with—

(1) the head of a national laboratory within the Department’s laboratory network with rel-
evant expertise;

(2) the head of a relevant university-based center within the Department’s centers of excel-
lence network; and

(3) the heads of other appropriate Federal agencies.

(d) WAIVER.—The Secretary, in collaboration with the Secretary of State, is authorized to waive
the requirements of subsection (a) as necessary to comply with international obligations of the
United States.

SEC. 439. OPEN SOURCE SCREENING.
The Secretary shall, to the greatest extent practicable, and in a risk based manner, review open
source information of visa applicants.

Subtitle D—Immigration Enforcement Functions

* * * & & k *

SEC. 447. BIOMETRIC IDENTIFICATION TRANSNATIONAL MIGRATION ALERT PROGRAM.

(a) ESTABLISHMENT.—There is established in the Department a program to be known as the Bio-
metric Identification Transnational Migration Alert Program (referred to in this section as
“BITMAP”) to address and reduce national security, border security, and public safety threats before
such threats reach the international border of the United States.

(b) DUTIES.—In carrying out BITMAP operations, the Secretary, acting through the Director of
U.S. Immigration and Customs Enforcement, shall—

(1) provide, when necessary, capabilities, training, and equipment, to the government of a
foreign country to collect biometric and biographic identification data from individuals to iden-
tify, prevent, detect, and interdict high risk individuals identified as national security, border
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seCL}Llrity, or public safety threats who may attempt to enter the United States utilizing illicit
pathways;

(2) provide capabilities to the government of a foreign country to compare foreign data
against appropriate United States national security, border security, public safety, immigration,
and counter-terrorism data, including—

p %4) the Federal Bureau of Investigation’s Terrorist Screening Database, or successor

ataoase;
(B) the Federal Bureau of Investigation’s Next Generation Identification database, or
successor database;
(C) the Department of Defense Automated Biometric Identification System (commonly
known as “ABIS™), or successor database;
(D) the Department’s Automated Biometric Identification System (commonly known as

“IDENT"), or successor database; and

(E) any other database, notice, or means that the Secretary, in consultation with the
heads of other Federal departments and agencies responsible for such databases, notices,
or means, designates; and

(3) ensure biometric and biographic identification data collected pursuant to BITMAP are
incorporated into appropriate United States Government databases, in compliance with the poli-
cies and procedures established by the Privacy Officer appointed under section 222.

(¢) COLLABORATION.—The Secretary shall ensure that BITMAP operations include participation
from relevant components of the Department, and, as appropriate, request participation from other
Federal agencies.

(d) COORDINATION.—The Secretary shall coordinate with the Secretary of State, appropriate rep-
resentatives of foreign governments, and the heads of other Federal agencies, as appropriate, to carry
out paragraph (1) of subsection (b).

(e) AGREEMENTS.—Before carrying out BITMAP operations in a foreign country that, as of the
date of the enactment of this section, was not a partner country described in this section, the Sec-
retary, with the concurrence of the Secretary of State, shall enter into an agreement or arrangement
with the government of such country that outlines such operations in such country, including related
departmental operations. Such country shall be a partner country described in this section pursuant
to and for purposes of such agreement or arrangement.

(f) NOTIFICATION TO CONGRESS.—Not later than 60 days before an agreement with the govern-
ment of a foreign country to carry out BITMAP operations in such foreign country enters into force,
the Secretary shall provide the Committee on Homeland Security of the House of Representatives
and the Committee on Homeland Security and Governmental Affairs of the Senate with a copy of
the agreement to establish such operations, which shall include—

(1) the identification of the foreign country with which the Secretary intends to enter into
such an agreement;

(2) the location at which such operations will be conducted; and

(3) the terms and conditions for Department personnel operating at such location.

TITLE XX—HOMELAND SECURITY GRANTS

Subtitle A—Grants to States and High-Risk Urban Areas

SEC. 2002. HOMELAND SECURITY GRANT PROGRAMS.

[(a) GRANTS AUTHORIZED.—The Secretary, through the Administrator, may award grants
under sections 2003 and 2004 to State, local, and tribal governments. ]

(a) GRANTS AUTHORIZED.—The Secretary, through the Administrator, may award grants under
sections 2003, 2004, and 2009 to State, local, and tribal governments, as appropriate.

(b) PROGRAMS NOT AFFECTED.—This subtitle shall not be construed to affect any of the fol-
lowing Federal programs:

(1) Firefighter and other assistance programs authorized under the Federal Fire Preven-
tion and Control Act of 1974 (15 U.S.C. 2201 et seq.).
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(2) Grants authorized under the Robert T. Stafford Disaster Relief and Emergency Assist-
ance Act (42 U.S.C. 5121 et seq.).

(3) Emergency Management Performance Grants under the amendments made by title II
of the Implementing Recommendations of the 9/11 Commission Act of 2007.

(4) Grants to protect critical infrastructure, including port security grants authorized
under section 70107 of title 46, United States Code, and the grants authorized under title XIV
and XV of the Implementing Recommendations of the 9/11 Commission Act of 2007 and the
amendments made by such titles.

(5) The Metropolitan Medical Response System authorized under section 635 of the Post-
Katrina Emergency Management Reform Act of 2006 (6 U.S.C. 723).

(6) The Interoperable Emergency Communications Grant Program authorized under title
XVIIL

(7) Grant programs other than those administered by the Department.

(c) RELATIONSHIP TO OTHER LAWS.—

(1) IN GENERAL.—The grant programs authorized under sections 2003 and 2004 shall
supercede all grant programs authorized under section 1014 of the USA PATRIOT Act (42
U.S.C. 3714).

(2) ALLocATION.—The allocation of grants authorized under section 2003 or 2004 shall be
governed by the terms of this subtitle and not by any other provision of law.

* * * & & k *

SEC. 2009. OPERATION STONEGARDEN.

(a) ESTABLISHMENT.—There is established in the Department a program to be known as “Oper-
ation Stonegarden”, under which the Secretary, acting through the Administrator, shall make
grants to eligible law enforcement agencies, through the State administrative agency, to enhance
border security in accordance with this section.

(b) ELIGIBLE RECIPIENTS.—To be eligible to receive a grant under this section, a law enforce-
ment agency—

(1) shall be located in—

(A) a State bordering Canada or Mexico; or
(B) a State or territory with a maritime border; and

(2) shall be involved in an active, ongoing, U.S. Customs and Border Protection operation
coordinated through a U.S. Border Patrol sector office.

(¢) PERMITTED USES.—The recipient of a grant under this section may use such grant for—

(1) equipment, including maintenance and sustainment costs;

(2) personnel, including overtime and backfill, in support of enhanced border law enforce-
ment activities;

(3) any activity permitted for Operation Stonegarden under the Department of Homeland
Security’s Fiscal Year 2018 Homeland Security Grant Program Notice of Funding Opportunity;
and

(4) any other appropriate activity, as determined by the Administrator, in consultation with
the Commissioner of U.S. Customs and Border Protection.

(d) PERIOD OF PERFORMANCE.—The Secretary shall award grants under this section to grant
recipients for a period of not less than 36 months.

(e) REPORT.—For each of fiscal years 2019 through 2023, the Administrator shall submit to the
Committee on Homeland Security and Governmental Affairs of the Senate and the Committee on
Homeland Security of the House of Representatives a report that contains information on the ex-
penditure of grants made under this section by each grant recipient.

(f) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appropriated $110,000,000
for each of fiscal years 2019 through 2023 for grants under this section.

* * & & k k *

PRECLEARANCE AUTHORIZATION ACT OF 2015

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.
28

TITLE VIII—MATTERS RELATING TO U.S. CUSTOMS AND
BORDER PROTECTION

* * & & & * *

Subtitle B—Preclearance Operations

* * & & k k *

SEC. 814. NOTIFICATION AND CERTIFICATION TO CONGRESS.

(a) INITIAL NOTIFICATION.—Not later than 60 days before an agreement with the government
of a foreign country to establish U.S. Customs and Border Protection preclearance operations in
such foreign country enters into force, the Secretary shall provide the appropriate congressional
committees with—

(1) a copy of the agreement to establish such preclearance operations, which shall in-
clude—

(A) the identification of the foreign country with which U.S. Customs and Border Pro-
tection intends to enter into a preclearance agreement;

(B) the location at which such preclearance operations will be conducted; and

(C) the terms and conditions for U.S. Customs and Border Protection personnel oper-
ating at the location;

(2) an assessment of the impact such preclearance operations will have on legitimate trade
and travel, including potential impacts on passengers traveling to the United States;

(3) an assessment of the impacts such preclearance operations will have on U.S. Customs
and Border Protection domestic port of entry staffing;

(4) country-specific information on the anticipated homeland security benefits associated
with establishing such preclearance operations;

(5) information on potential security vulnerabilities associated with commencing such
preclearance operations and mitigation plans to address such potential security vulnerabilities;

(6) a U.S. Customs and Border Protection staffing model for such preclearance operations
and plans for how such positions would be filled; and

(7) information on the anticipated costs over the 5 fiscal years after the agreement enters
into force associated with commencing such preclearance operations.

(b) FURTHER NOTIFICATION RELATING TO PRECLEARANCE OPERATIONS KESTABLISHED AT AIR-
PORTS.—Not later than 45 days before an agreement with the government of a foreign country to
establish U.S. Customs and Border Protection preclearance operations at an airport in such coun-
try enters into force, the Secretary, in addition to complying with the notification requirements
under subsection (a), shall provide the appropriate congressional committees with—

(1) an estimate of the date on which U.S. Customs and Border Protection intends to estab-
lish preclearance operations under such agreement, including any pending caveats that must
be resolved before preclearance operations are approved;

(2) the anticipated funding sources for preclearance operations under such agreement, and
other funding sources considered,;

(3) a homeland security threat assessment for the country in which such preclearance op-
erations are to be established;

(4) information on potential economic, competitive, and job impacts on United States air
carriers associated with establishing such preclearance operations;

(5) details on information sharing mechanisms to ensure that U.S. Customs and Border
Protection has current information to prevent terrorist and criminal travel; and

(6) other factors that the Secretary determines to be necessary for Congress to comprehen-
sively assess the appropriateness of commencing such preclearance operations.

(c) CERTIFICATIONS RELATING TO PRECLEARANCE OPERATIONS ESTABLISHED AT AIRPORTS.—Not
later than 60 days before an agreement with the government of a foreign country to establish U.S.
Customs and Border Protection preclearance operations at an airport in such country enters into
force, the Secretary, in addition to complying with the notification requirements under subsections
(a) and (b), shall provide the appropriate congressional committees with—
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(1) a certification that preclearance operations under such preclearance agreement, after
considering alternative options, would provide homeland security benefits to the United States
through the most effective means possible;

(2) a certification that preclearance operations within such foreign country will be estab-
lished under such agreement only if—

(A) at least one United States passenger carrier operates at such airport; and

(B) any United States passenger carriers operating at such airport and desiring to par-
ticipate in preclearance operations are provided access that is comparable to that of any
non-United States passenger carrier operating at that airport;

(3) a certification that the establishment of preclearance operations in such foreign country
will not significantly increase customs processing times at United States airports;

(4) a certification that representatives from U.S. Customs and Border Protection consulted
with stakeholders, including providers of commercial air service in the United States, employ-
ees of such providers, security experts, and such other parties as the Secretary determines to
be appropriate; and
" (5) a report detailing the basis for the certifications referred to in paragraphs (1) through
4).

(d) AMENDMENT OF EXISTING AGREEMENTS.—Not later than 30 days before a substantially
amended preclearance agreement with the government of a foreign country in effect as of the date
of the enactment of this Act enters into force, the Secretary shall provide to the appropriate con-
gressional committees—

(1) a copy of the agreement, as amended; and

(2) the justification for such amendment.

(e) IMPLEMENTATION PLAN.—

(1) IN GENERAL.—The Commissioner shall report to the appropriate congressional commit-
tees, on a quarterly basis—

(A) the number of U.S. Customs and Border Protection officers, by port, assigned from
domestic ports of entry to preclearance operations; and

[(B) the number of the positions at domestic ports of entry vacated by U.S. Customs
and Border Protection officers described in subparagraph (A) that have been filled by other
hired, trained, and equipped U.S. Customs and Border Protection officers.]

(B) a port of entry vacancy rate which compares the number of officers identified in
subparczlgraph (A) with the number of officers at the port at which such officer is currently
assigned.

(2) SUBMISSION.—If the Commissioner has not filled the positions of U.S. Customs and
Border Protection officers that were reassigned to preclearance operations and determines that
U.S. Customs and Border Protection processing times at domestic ports of entry from which
U.S. Customs and Border Protection officers were reassigned to preclearance operations have
significantly increased, the Commissioner, not later than 60 days after making such a deter-
mination, shall submit to the appropriate congressional committees an implementation plan
for reducing processing times at the domestic ports of entry with such increased processing
times.

(3) SusPENSION.—If the Commissioner does not submit the implementation plan described
in paragraph (2) to the appropriate congressional committees before the deadline set forth in
such paragraph, the Commissioner may not commence preclearance operations at an addi-
tional port of entry in any country until such implementation plan is submitted.

(f) CLASSIFIED REPORT.—The report required under subsection (¢)(5) may be submitted in clas-
sified form if the Secretary determines that such form is appropriate.

* * * & * *k *

TITLE 5, UNITED STATES CODE

* * * & *k *k *

PART III—-EMPLOYEES

* * * * * k *
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SUBPART I—MISCELLANEOUS
* * * * * * *

CHAPTER 97—DEPARTMENT OF HOMELAND SECURITY

Sec.
9701. Establishment of human resources management system.
9702. U.S. Customs and Border Protection temporary employment authorities.

* * * * * k *

§9702. U.S. Customs and Border Protection temporary employment authorities

(a) DEFINITIONS.—In this section—

(1) the term “CBP employee” means an employee of U.S. Customs and Border Protection
described under any of subsections (a) through (h) of section 1131 of the Border Security for
America Act of 2018;

(2) the term “Commissioner” means the Commissioner of U.S. Customs and Border Protec-
tion;

(3) the term “Director” means the Director of the Office of Personnel Management;

(4) the term “Secretary” means the Secretary of Homeland Security; and

(5) the term “appropriate congressional committees” means the Committee on Quversight and
Government Reform, the Committee on Homeland Security, and the Committee on Ways and
Means of the House of Representatives and the Committee on Homeland Security and Govern-
mental Affairs and the Committee on Finance of the Senate.

(b) DIRECT HIRE AUTHORITY; RECRUITMENT AND RELOCATION BONUSES; RETENTION BoO-
NUSES.—

(1) STATEMENT OF PURPOSE AND LIMITATION.—The purpose of this subsection is to allow
U.S. Customs and Border Protection to expeditiously meet the hiring goals and staffing levels
required by section 1131 of the Border Security for America Act of 2018. The Secretary shall
not use this authority beyond meeting the requirements of such section.

(2) DIRECT HIRE AUTHORITY.—The Secretary may appoint, without regard to any provision
of sections 3309 through 3319, candidates to positions in the competitive service as CBP employ-
ees if the Secretary has given public notice for the positions.

(3) RECRUITMENT AND RELOCATION BONUSES.—The Secretary may pay a recruitment or re-
location bonus of up to 50 percent of the annual rate of basic pay to an individual CBP em-
ployee at the beginning of the service period multiplied by the number of years (including a frac-
tional part of a year) in the required service period to an individual (other than an individual
described in subsection (a)(2) of section 5753) if—

(A) the Secretary determines that conditions consistent with the conditions described in
paragraphs (1) and (2) of subsection (b) of such section 5753 are satisfied with respect to
the individual (without regard to the regulations referenced in subsection (b)(2)(B(ii)(I) of
such section or to any other provision of that section); and

(B) the individual enters into a written service agreement with the Secretary—

(i) under which the individual is required to complete a period of employment as

a CBP employee of not less than 2 years; and

(ii) that includes—
(D) the commencement and termination dates of the required service period (or
provisions for the determination thereof);
(II) the amount of the bonus; and
(I1I) other terms and conditions under which the bonus is payable, subject to
the requirements of this subsection, including—
(aa) the conditions under which the agreement may be terminated before
the agreed-upon service period has been completed; and
(bb) the effect of a termination described in item (aa).

(4) RETENTION BONUSES.—The Secretary may pay a retention bonus of up to 50 percent of
basic pay to an individual CBP employee (other than an individual described in subsection
(a)(2) of section 5754) if—

(A) the Secretary determines that—

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.

31

(i) a condition consistent with the condition described in subsection (b)(1) of such
section 5754 is satisfied with respect to the CBP employee (without regard to any other
provision of that section); and

(it) in the absence of a retention bonus, the CBP employee would be likely to leave—

(I) the Federal service; or
(1) for a different position in the Federal service, including a position in an-
other agency or component of the Department of Homeland Security; and

(B) the individual enters into a written service agreement with the Secretary—

(i) under which the individual is required to complete a period of employment as
a CBP employee of not less than 2 years; and

(ii) that includes—

(D the commencement and termination dates of the required service period (or
provisions for the determination thereof);
(II) the amount of the bonus; and
(I1I) other terms and conditions under which the bonus is payable, subject to
the requirements of this subsection, including—
(aa) the conditions under which the agreement may be terminated before
the agreed-upon service period has been completed; and
(bb) the effect of a termination described in item (aa).
(5) RULES FOR BONUSES.—

(A) MAXIMUM BONUS.—A bonus paid to an employee under—

(i) paragraph (3) may not exceed 100 percent of the annual rate of basic pay of
the employee as of the commencement date of the applicable service period; and

l(ii) paragraph (4) may not exceed 50 percent of the annual rate of basic pay of the
employee.

(B) RELATIONSHIP TO BASIC PAY.—A bonus paid to an employee under paragraph (3)
or (4) shall not be considered part of the basic pay of the employee for any purpose, includ-
ing for retirement or in computing a lump-sum payment to the covered employee for accu-
mulated and accrued annual leave under section 5551 or section 5552.

(C) PERIOD OF SERVICE FOR RECRUITMENT, RELOCATION, AND RETENTION BONUSES.—

(i) A bonus paid to an employee under paragraph (4) may not be based on any pe-
riod }olf(sstch service which is the basis for a recruitment or relocation bonus under para-
graph (3).

(it) A bonus paid to an employee under paragraph (3) or (4) may not be based on
any period of service which is the basis for a recruitment or relocation bonus under
section 5753 or a retention bonus under section 5754.

(¢) SPECIAL RATES OF PAy.—In addition to the circumstances described in subsection (b) of sec-
tion 5305, the Director may establish special rates of pay in accordance with that section to assist
the Secretary in meeting the requirements of section 1131 of the Border Security for America Act
of 2018. The Director shall prioritize the consideration of requests from the Secretary for such spe-
cial rates of pay and issue a decision as soon as practicable. The Secretary shall provide such infor-
mation to the Director as the Director deems necessary to evaluate special rates of pay under this

subsection.
(d) OPM OVERSIGHT.—

(1) Not later than September 30 of each year, the Secretary shall provide a report to the
Director on U.S. Custom and Border Protection’s use of authorities provided under subsections
(b) and (c). In each report, the Secretary shall provide such information as the Director deter-
mines is appropriate to ensure appropriate use of authorities under such subsections. Each re-

port shall also include an assessment of—

(A) the impact of the use of authorities under subsections (b) and (¢) on implementation
of section 1131 of the Border Security for America Act of 2018;

(B) solving hiring and retention challenges at the agency, including at specific loca-
tions;

(C) whether hiring and retention challenges still exist at the agency or specific loca-
tions; and

(D) whether the Secretary needs to continue to use authorities provided under this sec-
tion at the agency or at specific locations.
(2) CONSIDERATION.—In compiling a report under paragraph (1), the Secretary shall con-

sider—
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(A) whether any CBP employee accepted an employment incentive under subsection (b)
and (c) and then transferred to a new location or left U.S. Customs and Border Protection;
and

(B) the length of time that each employee identified under subparagraph (A) stayed at
the original location before transferring to a new location or leaving U.S. Customs and Bor-
der Protection.

(3) DISTRIBUTION.—In addition to the Director, the Secretary shall submit each report re-

quired under this subsection to the appropriate congressional committees.

(e) OPM AcTION.—If the Director determines the Secretary has inappropriately used authorities
under subsection (b) or a special rate of pay provided under subsection (c), the Director shall notify
the Secretary and the appropriate congressional committees in writing. Upon receipt of the notifica-
tion, the Secretary may not make any new appointments or issue any new bonuses under subsection
(b), nor provide CBP employees with further special rates of pay, until the Director has provided
the Secretary and the appropriate congressional committees a written notice stating the Director is

satisfied safeguards are in place to prevent further inappropriate use.
() IMPROVING CBP HIRING AND RETENTION.—

(1) EDUCATION OF CBP HIRING OFFICIALS.—Not later than 180 days after the date of the
enactment of this section, and in conjunction with the Chief Human Capital Officer of the De-
partment of Homeland Security, the Secretary shall develop and implement a strategy to im-
prove the education regarding hiring and human resources flexibilities (including hiring and
human resources flexibilities for locations in rural or remote areas) for all employees, serving
in agency headquarters or field offices, who are involved in the recruitment, hiring, assessment,
or selection of candidates for locations in a rural or remote area, as well as the retention of

current employees.

(2) ELEMENTS.—Elements of the strategy under paragraph (1) shall include the following:

(A) Developing or updating training and educational materials on hiring and human
resources flexibilities for employees who are involved in the recruitment, hiring, assessment,
or selection of candidates, as well as the retention of current employees.

(B) Regular training sessions for personnel who are critical to filling open positions in
rural or remote areas.

(C) The development of pilot programs or other programs, as appropriate, consistent
with authorities provided to the Secretary to address identified hiring challenges, including
in rural or remote areas.

(D) Developing and enhancing strategic recruiting efforts through the relationships
with institutions of higher education, as defined in section 102 of the Higher Education Act
of 1965 (20 U.S.C. 1002), veterans transition and employment centers, and job placement
program in regions that could assist in filling positions in rural or remote areas.

(E) Examination of existing agency programs on how to most effectively aid spouses
and families of individuals who are candidates or new hires in a rural or remote area.

(F) Feedback from individuals who are candidates or new hires at locations in a rural
or remote area, including feedback on the quality of life in rural or remote areas for new
hires and their families.

(G) Feedback from CBP employees, other than new hires, who are stationed at locations
in a rural or remote area, including feedback on the quality of life in rural or remote areas
for those CBP employees and their families.

(H) Evaluation of Department of Homeland Security internship programs and the use-
fulness of those programs in improving hiring by the Secretary in rural or remote areas.
(3) EVALUATION.—

(A) IN GENERAL.—Each year, the Secretary shall—

(i) evaluate the extent to which the strategy developed and implemented under
paragraph (1) has improved the hiring and retention ability of the Secretary; and

(ii) make any appropriate updates to the strategy under paragraph (1).
(B) INFORMATION.—The evaluation conducted under subparagraph (A) shall include—

(i) any reduction in the time taken by the Secretary to fill mission-critical positions,
including in rural or remote areas;

(it) a general assessment of the impact of the strategy implemented under para-
graph (1) on hiring challenges, including in rural or remote areas; and

(iii) other information the Secretary determines relevant.
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(g) INSPECTOR GENERAL REVIEW.—Not later than two years after the date of the enactment of
this section, the Inspector General of the Department of Homeland Security shall review the use of
hiring and pay flexibilities under subsections (b) and (c) to determine whether the use of such flexi-
bilities is helping the Secretary meet hiring and retention needs, including in rural and remote
areas.

(h) REPORT ON POLYGRAPH REQUESTS.—The Secretary shall report to the appropriate congres-
sional committees on the number of requests the Secretary receives from any other Federal agency
for the file of an applicant for a position in U.S. Customs and Border Protection that includes the
results of a polygraph examination.

(i) EXERCISE OF AUTHORITY.—

(1) SOLE DISCRETION.—The exercise of authority under subsection (b) shall be subject to the
sole and exclusive discretion of the Secretary (or the Commissioner, as applicable under para-
graph (2) of this subsection), notwithstanding chapter 71 and any collective bargaining agree-
ment.

(2) DELEGATION.—The Secretary may delegate any authority under this section to the Com-
missioner.

(j) RULE OF CONSTRUCTION.—Nothing in this section shall be construed to exempt the Secretary
or the Director from applicability of the merit system principles under section 2301.

(k) SUNSET.—The authorities under subsections (b) and (c) shall terminate on September 30,
2023. Any bonus to be paid pursuant to subsection (b) that is approved before such date may con-
tinue until such bonus has been paid, subject to the conditions specified in this section.

ANTI-BORDER CORRUPTION ACT OF 2010

* * * & * *k *

SEC. 3. REQUIREMENTS WITH RESPECT TO ADMINISTERING POLYGRAPH EXAMINATIONS TO LAW EN-
FORCEMENT PERSONNEL OF U.S. CUSTOMS AND BORDER PROTECTION.

(a) IN GENERAL.—The Secretary of Homeland Security shall ensure that—

(1) by not later than 2 years after the date of the enactment of this Act, all applicants
for law enforcement positions with U.S. Customs and Border Protection (except as provided
in subsection (b)) receive polygraph examinations before being hired for such a position; and

(2) by not later than 180 days after the date of the enactment of this Act, U.S. Customs
and Border Protection initiates all periodic background reinvestigations for all law enforcement
personnel of U.S. Customs and Border Protection that should receive periodic background re-
investigations pursuant to relevant policies of U.S. Customs and Border Protection in effect
on the day before the date of the enactment of this Act.

[(b) WAIVER.—The Commissioner of U.S. Customs and Border Protection may waive the poly-
graph examination requirement under subsection (a)(1) for any applicant who—

[(1) is deemed suitable for employment,;

[(2) holds a current, active Top Secret/Sensitive Compartmented Information Clearance;

[(3) has a current Single Scope Background Investigation;

[(4) was not granted any waivers to obtain his or her clearance; and

[(5) is a veteran (as defined in section 2108 of title 5, United States Code).]

(b) WAIVER AUTHORITY.—The Commissioner of U.S. Customs and Border Protection may waive
the application of subsection (a)(1)—

(1) to a current, full-time law enforcement officer employed by a State or local law enforce-
ment agency who—

(A) has continuously served as a law enforcement officer for not fewer than three years;

(B) is authorized by law to engage in or supervise the prevention, detection, investiga-
tion, or prosecution of, or the incarceration of any person for, any violation of law, and has
statutory powers for arrest or apprehension;

(C) is not currently under investigation, has not been found to have engaged in crimi-
nal activity or serious misconduct, has not resigned from a law enforcement officer position
under investigation or in lieu of termination, and has not been dismissed from a law en-
forcement officer position; and

(D) has, within the past ten years, successfully completed a polygraph examination as
a condition of employment with such officer’s current law enforcement agency;
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(2) to a current, full-time Federal law enforcement officer who—

(A) has continuously served as a law enforcement officer for not fewer than three years;

(B) is authorized to make arrests, conduct investigations, conduct searches, make sei-
zures, carry firearms, and serve orders, warrants, and other processes;

(C) is not currently under investigation, has not been found to have engaged in crimi-
nal activity or serious misconduct, has not resigned from a law enforcement officer position
under investigation or in lieu of termination, and has not been dismissed from a law en-
forcement officer position; and

(D) holds a current Tier 4 background investigation or current Tier 5 background in-
vestigation; and
(3) to a member of the Armed Forces (or a reserve component thereof) or a veteran, if such

individual—

(A) has served in the Armed Forces for not fewer than three years;

(B) holds, or has held within the past five years, a Secret, Top Secret, or Top Secret/
Sensitive Compartmented Information clearance;

(C) holds, or has undergone within the past five years, a current Tier 4 background
investigation or current Tier 5 background investigation;

(D) received, or is eligible to receive, an honorable discharge from service in the Armed
Forces and has not engaged in criminal activity or committed a serious military or civil
offense under the Uniform Code of Military Justice; and

(E) was not granted any waivers to obtain the clearance referred to subparagraph (B).

(¢) TERMINATION OF WAIVER AUTHORITY.—The authority to issue a waiver under subsection (b)
shall terminate on the date that is four years after the date of the enactment of the Border Security
for America Act of 2018.

[SEC. 4. PROGRESS REPORT.

[Not later than 180 days after the date of the enactment of this Act, and every 180 days there-
after through the date that is 2 years after such date of enactment, the Secretary of Homeland
Security shall submit to the Committee on Homeland Security and Governmental Affairs of the
Senate and the Committee on Homeland Security of the House of Representatives a report on the
progress made by U.S. Customs and Border Protection toward complying with section 3.]

SEC. 4. SUPPLEMENTAL COMMISSIONER AUTHORITY.

(a) NON-EXEMPTION.—An individual who receives a waiver under section 3(b) is not exempt
from other hiring requirements relating to suitability for employment and eligibility to hold a na-
tional security designated position, as determined by the Commissioner of U.S. Customs and Border
Protection.

(b) BACKGROUND INVESTIGATIONS.—Any individual who receives a waiver under section 3(b)
who holds a current Tier 4 background investigation shall be subject to a Tier 5 background inves-
tigation.

(¢) ADMINISTRATION OF POLYGRAPH EXAMINATION.—The Commissioner of U.S. Customs and
Border Protection is authorized to administer a polygraph examination to an applicant or employee
who is eligible for or receives a waiver under section 3(b) if information is discovered before the com-
pletion of a background investigation that results in a determination that a polygraph examination
is necessary to make a final determination regarding suitability for employment or continued em-
ployment, as the case may be.

SEC. 5. REPORTING.

(a) ANNUAL REPORT.—Not later than one year after the date of the enactment of this section
and annually thereafter while the waiver authority under section 3(b) is in effect, the Commissioner
of U.S. Customs and Border Protection shall submit to Congress a report that includes, with respect
to each such reporting period—

(1) the number of waivers requested, granted, and denied under section 3(b);

(2) the reasons for any denials of such waiver;

(3) the percentage of applicants who were hired after receiving a waiver;

(4) the number of instances that a polygraph was administered to an applicant who ini-
tially received a waiver and the results of such polygraph;

(5) an assessment of the current impact of the polygraph waiver program on filling law en-
forcement positions at U.S. Customs and Border Protection; and
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(6) additional authorities needed by U.S. Customs and Border Protection to better utilize
the polygraph waiver program for its intended goals.
(b) ADDITIONAL INFORMATION.—The first report submitted under subsection (a) shall include—

(1) an analysis of other methods of employment suitability tests that detect deception and
could be used in conjunction with traditional background investigations to evaluate potential
employees for suitability; and

(2) a recommendation regarding whether a test referred to in paragraph (1) should be
adopted by U.S. Customs and Border Protection when the polygraph examination requirement
is waived pursuant to section 3(b).

SEC. 6. DEFINITIONS.
In this Act:

(1) FEDERAL LAW ENFORCEMENT OFFICER.—The term “Federal law enforcement officer”
means a “law enforcement officer” defined in section 8331(20) or 8401(17) of title 5, United
States Code.

(2) SERIOUS MILITARY OR CIVIL OFFENSE.—The term “serious military or civil offense”
means an offense for which—

(A) a member of the Armed Forces may be discharged or separated from service in the

Armed Forces; and

(B) a punitive discharge is, or would be, authorized for the same or a closely related

offense under the Manual for Court-Martial, as pursuant to Army Regulation 635-200

chapter 14-12.

(3) TIER 4; TIER 5.—The terms “Tier 4” and “Tier 5” with respect to background investiga-
tions have the meaning given such terms under the 2012 Federal Investigative Standards.

(4) VETERAN.—The term “veteran” has the meaning given such term in section 101(2) of title
38, United States Code.

ACT OF APRIL 27, 1998

(Public Law 105-173)

AN ACT To amend the Immigration and Nationality Act to modify and extend the visa waiver pilot program, and to provide
for the collection of data with respect to the number of nonimmigrants who remain in the United States after the expi-
ration of the period of stay authorized by the Attorney General.

* * * & *k k *

SEC. 2. DATA ON NONIMMIGRANT OVERSTAY RATES.

(a) COLLECTION OF DATA.—Not later than the date that is 180 days after the date of the enact-
ment of this Act, the [Attorney Generall Secretary of Homeland Security shall implement a pro-
gram to collect data, for each fiscal year, regarding the total number of aliens within each of the
classes of nonimmigrant aliens described in section 101(a)(15) of the Immigration and Nationality
Act (8 U.S.C. 1101(a)(15)) whose authorized period of stay in the United States terminated during
the previous fiscal year, but who remained in the United States notwithstanding such termination,
and any additional information that the Secretary determines necessary for purposes of the report
under subsection (b).

[(b) ANNUAL REPORT.—-.—Not later than June 30, 1999, and not later than June 30 of each
year thereafter, the Attorney General shall submit an annual report to the Congress providing nu-
merical estimates, for each country for the preceding fiscal year, of the number of aliens from the
country who are described in subsection (a).]

(b) ANNUAL REPORT.—Not later than September 30, 2019, and not later than September 30 of
each year thereafter, the Secretary of Homeland Security shall submit to the Committee on Home-
land Security and the Committee on the Judiciary of the House of Representatives and to the Com-
mittee on Homeland Security and Governmental Affairs and the Committee on the Judiciary of the
Senate a report providing, for the preceding fiscal year, numerical estimates (including information
on the methodology utilized to develop such numerical estimates) of—

(1) for each country, the number of aliens from the country who are described in subsection

(a), including—
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(A) the total number of such aliens within all classes of nonimmigrant aliens described
in section 101(a)(15) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(15)); and

(B) the number of such aliens within each of the classes of nonimmigrant aliens, as
well as the number of such aliens within each of the subclasses of such classes of non-
immigrant aliens, as applicable;

(2) for each country, the percentage of the total number of aliens from the country who were
present in the United States and were admitted to the United States as nonimmigrants who
are described in subsection (a);

(3) the number of aliens described in subsection (a) who arrived by land at a port of entry
into the United States;

(4) the number of aliens described in subsection (a) who entered the United States using
a border crossing identification card (as such term is defined in section 101(a)(6) of the Immi-
gration and Nationality Act (8 U.S.C. 1101(a)(6))); and

(5) the number of Canadian nationals who entered the United States without a visa whose
authorized period of stay in the United States terminated during the previous fiscal year, but
who remained in the United States.

* * * & * *k *

IMMIGRATION AND NATIONALITY ACT

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled, That this Act, divided into titles, chapters, and sections according to the fol-
lowing table of contents, may be cited as the “Immigration and Nationality Act”.

TABLE OF CONTENTS

TITLE [—GENERAL
Sec. 101. Definitions.

* * # * * # *

TriTLE II—IMMIGRATION

* * # * * # *

CHAPTER 2—QUALIFICATIONS FOR ADMISSION OF ALIENS; TRAVEL CONTROL OF CITIZENS AND ALIENS

£ * * £ * * £
Sec. 211A. Petition and application processing.
& £ £l & £ £l &

Sec. 220. Designation.
% % % % # # %

TITLE I—GENERAL

DEFINITIONS

SECTION 101. (a) As used in this Act—

(1) The term “administrator” means the official designated by the Secretary of State pursuant
to section 104(b) of this Act.

(2) The term “advocates” includes, but is not limited to, advises, recommends, furthers by overt
act, and admits belief in.

(3) The term “alien” means any person not a citizen or national of the United States.

(4) The term “application for admission” has reference to the application for admission into the
United States and not to the application for the issuance of an immigrant or nonimmigrant visa.

(5) The term “Attorney General” means the Attorney General of the United States.

(6) The term “border crossing identification card” means a document of identity bearing that
designation issued to an alien who is lawfully admitted for permanent residence, or to an alien
who is a resident in foreign contiguous territory, by a consular officer or an immigration officer
for the purpose of crossing over the borders between the United States and foreign contiguous ter-
ritory in accordance with such conditions for its issuance and use as may be prescribed by regula-
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tions. Such regulations shall provide that (A) each such document include a biometric identifier
(such as the fingerprint or handprint of the alien) that is machine readable and (B) an alien pre-
senting a border crossing identification card is not permitted to cross over the border into the
United States unless the biometric identifier contained on the card matches the appropriate bio-
metric characteristic of the alien.

(7) The term “clerk of court” means a clerk of a naturalization court.

(8) The terms “Commissioner” and “Deputy Commissioner” mean the Commissioner of Immi-
gration and Naturalization and a Deputy Commissioner of Immigration and Naturalization, respec-
tively.

(9) The term “consular officer” means any consular, diplomatic, or other officer or employee
of the United States designated under regulations prescribed under authority contained in this Act,
for the purpose of issuing immigrant or nonimmigrant visas or, when used in title III, for the pur-
pose of adjudicating nationality.

(10) The term “crewman” means a person serving in any capacity on board a vessel or aircraft.

(11) The term “diplomatic visa” means a nonimmigrant visa bearing that title and issued to
a nonimmigrant in accordance with such regulations as the Secretary of State may prescribe.

(12) The term “doctrine” includes, but is not limited to, policies, practices, purposes, aims, or
procedures.

(13)(A) The terms “admission” and “admitted” mean, with respect to an alien, the lawful entry
of the alien into the United States after inspection and authorization by an immigration officer.

(B) An alien who is paroled under section 212(d)(5) or permitted to land temporarily as an
alien crewman shall not be considered to have been admitted.

(C) An alien lawfully admitted for permanent residence in the United States shall not be re-
garded as seeking an admission into the United States for purposes of the immigration laws unless
the alien—

(i) has abandoned or relinquished that status,

(i) has been absent from the United States for a continuous period in excess of 180 days,

(ii1) has engaged in illegal activity after having departed the United States,

(iv) has departed from the United States while under legal process seeking removal of the
alien from the United States, including removal proceedings under this Act and extradition
proceedings,

(v) has committed an offense identified in section 212(a)(2), unless since such offense the
alien has been granted relief under section 212(h) or 240A(a), or

(vi) is attempting to enter at a time or place other than as designated by immigration offi-
cers or has not been admitted to the United States after inspection and authorization by an
immigration officer.

(14) The term “foreign state” includes outlying possessions of a foreign state, but self-governing
dominions and territories under mandate or trusteeship shall be regarded as separate foreign
states.

(15) The term “immigrant” means every alien except an alien who is within one of the fol-
lowing classes of nonimmigrant aliens—

(A)i) an ambassador, public minister, or career diplomatic or consular officer who has
been accredited by a foreign government recognized de jure by the United States and who is
accepted by the President or by the Secretary of State, and the members of the alien’s imme-
diate family;

(i1) upon a basis of reciprocity, other officials and employees who have been accredited by
a foreign government recognized de jure by the United States, who are accepted by the Sec-
retary of State, and the members of their immediate families; and

(iii) upon a basis of reciprocity, attendants, servants, personal employees, and members
of their immediate families, of the officials and employees who have a nonimmigrant status
under (i) and (ii) above;

(B) an alien (other than one coming for the purpose of study or of performing skilled or
unskilled labor or as a representative of foreign press, radio, film, or other foreign information
media coming to engage in such vocation) having a residence in a foreign country which he
has no intention of abandoning and who is visiting the United States temporarily for business
or temporarily for pleasure;

(C) an alien in immediate and continuous transit through the United States, or an alien
who qualifies as a person entitled to pass in transit to and from the United Nations Head-
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quarters District and foreign countries, under the provisions of paragraphs (3), (4), and (5) of
section 11 of the Headquarters Agreement with the United Nations (61 Stat. 758);

(D)) an alien crewman serving in good faith as such in a capacity required for normal
operation and service on board a vessel, as defined in section 258(a) (other than a fishing ves-
sel having its home port or an operating base in the United States), or aircraft, who intends
to land temporarily and solely in pursuit of his calling as a crewman and to depart from the
United States with the vessel or aircraft on which he arrived or some other vessel or aircraft;

(ii) an alien crewman serving in good faith as such in any capacity required for normal
operations and service aboard a fishing vessel having its home port or an operating base in
the United States who intends to land temporarily in Guam or the Commonwealth of the
Northern Mariana Islands and solely in pursuit of his calling as a crewman and to depart from
Guamdor the Commonwealth of the Northern Mariana Islands with the vessel on which he
arrived;

(E) an alien entitled to enter the United States under and in pursuance of the provisions
of a treaty of commerce and navigation between the United States and the foreign state of
which he is a national, and the spouse and children of any such alien if accompanying or fol-
lowing to join him: (i) solely to carry on substantial trade, including trade in services or trade
in technology, principally between the United States and the foreign state of which he is a
national; (i1) solely to develop and direct the operations of an enterprise in which he has in-
vested, or of an enterprise in which he is actively in the process of investing, a substantial
amount of capital; or (iii) solely to perform services in a specialty occupation in the United
States if the alien is a national of the Commonwealth of Australia and with respect to whom
the Secretary of Labor determines and certifies to the Secretary of Homeland Security and the
Secretary of State that the intending employer has filed with the Secretary of Labor an attes-
tation under section 212(t)(1);

(F)(1) an alien having a residence in a foreign country which he has no intention of aban-
doning, who is a bona fide student qualified to pursue a full course of study and who seeks
to enter the United States temporarily and solely for the purpose of pursuing such a course
of study consistent with section 214(l) at an established college, university, seminary, conserv-
atory, academic high school, elementary school, or other academic institution or in an accred-
ited language training program in the United States, particularly designated by him and ap-
proved by the Attorney General after consultation with the Secretary of Education, which insti-
tution or place of study shall have agreed to report to the Attorney General the termination
of attendance of each nonimmigrant student, and if any such institution of learning or place
of study fails to make reports promptly the approval shall be withdrawn, (ii) the alien spouse
and minor children of any alien described in clause (i) if accompanying or following to join such
an alien, and (iii) an alien who is a national of Canada or Mexico, who maintains actual resi-
dence and place of abode in the country of nationality, who is described in clause (i) except
that the alien’s qualifications for and actual course of study may be full or part-time, and who
commutes to the United States institution or place of study from Canada or Mexico;

(G)(1) a designated principal resident representative of a foreign government recognized de
jure by the United States, which foreign government is a member of an international organiza-
tion entitled to enjoy privileges, exemptions, and immunities as an international organization
under the International Organizations Immunities Act (59 Stat. 669), accredited resident mem-
bers of the staff of such representatives, and members of his or their immediate family;

(ii) other accredited representatives of such a foreign government to such international or-
ganizations, and the members of their immediate families;

(ii1) an alien able to qualify under (i) or (ii) above except for the fact that the government
of which such alien is an accredited representative is not recognized de jure by the United
States, or that the government of which he is an accredited representative is not a member
of such international organization, and the members of his immediate family;

(iv) officers, or employees of such international organizations, and the members of their
immediate families;

(v) attendants, servants, and personal employees of any such representative, officer, or em-
ployee, and the members of the immediate families of such attendants, servants, and personal
employees;

(H) an alien (i) (b) subject to section 212(j)(2), who is coming temporarily to the United
States to perform services (other than services described in subclause (a) during the period in
which such subclause applies and other than services described in subclause (ii)(a) or in sub-
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paragraph (O) or (P)) in a specialty occupation described in section 214(i)(1) or as a fashion
model, who meets the requirements for the occupation specified in section 214(i)(2) or, in the
case of a fashion model, is of distinguished merit and ability, and with respect to whom the
Secretary of Labor determines and certifies to the Attorney General that the intending em-
ployer has filed with the Secretary an application under section 212(n)(1), or (b1) who is enti-
tled to enter the United States under and in pursuance of the provisions of an agreement listed
in section 214(g)(8)(A), who is engaged in a specialty occupation described in section 214(i)(3),
and with respect to whom the Secretary of Labor determines and certifies to the Secretary of
Homeland Security and the Secretary of State that the intending employer has filed with the
Secretary of Labor an attestation under section 212(t)(1), or (c) who is coming temporarily to
the United States to perform services as a registered nurse, who meets the qualifications de-
scribed in section 212(m)(1), and with respect to whom the Secretary of Labor determines and
certifies to the Attorney General that an unexpired attestation is on file and in effect under
section 212(m)(2) for the facility (as defined in section 212(m)(6)) for which the alien will per-
form the services; or (ii)(a) having a residence in a foreign country which he has no intention
of abandoning who is coming temporarily to the United States to perform agricultural labor
or services, as defined by the Secretary of Labor in regulations and including agricultural labor
defined in section 3121(g) of the Internal Revenue Code of 1986, agriculture as defined in sec-
tion 3(f) of the Fair Labor Standards Act of 1938 (29 U.S.C. 203(f)), and the pressing of apples
for cider on a farm, of a temporary or seasonal nature, or (b) having a residence in a foreign
country which he has no intention of abandoning who is coming temporarily to the United
States to perform other temporary service or labor if unemployed persons capable of per-
forming such service or labor cannot be found in this country, but this clause shall not apply
to graduates of medical schools coming to the United States to perform services as members
of the medical profession; or (iii) having a residence in a foreign country which he has no inten-
tion of abandoning who is coming temporarily to the United States as a trainee, other than
to receive graduate medical education or training, in a training program that is not designed
primarily to provide productive employment; and the alien spouse and minor children of any
such alien specified in this paragraph if accompanying him or following to join him;

(I) upon a basis of reciprocity, an alien who is a bona fide representative of foreign press,
radio, film, or other foreign information media, who seeks to enter the United States solely
to engage in such vocation, and the spouse and children of such a representative if accom-
panying or following to join him;

(J) an alien having a residence in a foreign country which he has no intention of aban-
doning who is a bona fide student, scholar, trainee, teacher, professor, research assistant, spe-
cialist, or leader in a field of specialized knowledge or skill, or other person of similar descrip-
tion, who is coming temporarily to the United States as a participant in a program designated
by the Director of the United States Information Agency, for the purpose of teaching, instruct-
ing or lecturing, studying, observing, conducting research, consulting, demonstrating special
skills, or receiving training and who, if he is coming to the United States to participate in a
program under which he will receive graduate medical education or training, also meets the
requirements of section 212(j), and the alien spouse and minor children of any such alien if
accompanying him or following to join him,;

(K) subject to subsections (d) and (p) of section 214, an alien who—

(i) 1s the fiancée or fiancé of a citizen of the United States (other than a citizen de-
scribed in section 204(a)(1)(A)(viii)(I)) and who seeks to enter the United States solely to
conclude a valid marriage with the petitioner within ninety days after admission;

(i1) has concluded a valid marriage with a citizen of the United States (other than a
citizen described in section 204(a)(1)(A)(viii)(I)) who is the petitioner, is the beneficiary of
a petition to accord a status under section 201(b)(2)(A)(i) that was filed under section 204
by the petitioner, and seeks to enter the United States to await the approval of such peti-
tion and the availability to the alien of an immigrant visa; or

(iii) is the minor child of an alien described in clause (i) or (ii) and is accompanying,
or following to join, the alien;

(L) subject to section 214(c)(2), an alien who, within 3 years preceding the time of his ap-
plication for admission into the United States, has been employed continuously for one year
by a firm or corporation or other legal entity or an affiliate or subsidiary thereof and who seeks
to enter the United States temporarily in order to continue to render his services to the same
employer or a subsidiary or affiliate thereof in a capacity that is managerial, executive, or in-
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volves specialized knowledge, and the alien spouse and minor children of any such alien if ac-
companying him or following to join him;

(M)(1) an alien having a residence in a foreign country which he has no intention of aban-
doning who seeks to enter the United States temporarily and solely for the purpose of pursuing
a full course of study at an established vocational or other recognized nonacademic institution
(other than in a language training program) in the United States particularly designated by
him and approved by the Attorney General, after consultation with the Secretary of Education,
which institution shall have agreed to report to the Attorney General the termination of at-
tendance of each nonimmigrant nonacademic student and if any such institution fails to make
reports promptly the approval shall be withdrawn, (ii) the alien spouse and minor children of
any alien described in clause (i) if accompanying or following to join such an alien, and (iii)
an alien who is a national of Canada or Mexico, who maintains actual residence and place of
abode in the country of nationality, who is described in clause (i) except that the alien’s course
of study may be full or part-time, and who commutes to the United States institution or place
of study from Canada or Mexico;

(N)({) the parent of an alien accorded the status of special immigrant under paragraph
(27)D@GH) (or under analogous authority under paragraph (27)(L)), but only if and while the
alien is a child, or (ii) a child of such parent or of an alien accorded the status of a special
immigrant under clause (ii), (iii), or (iv) of paragraph (27)(I) (or under analogous authority
under paragraph (27)(L));

(O) an alien who—

(1) has extraordinary ability in the sciences, arts, education, business, or athletics
which has been demonstrated by sustained national or international acclaim or, with re-
gard to motion picture and television productions a demonstrated record of extraordinary
achievement, and whose achievements have been recognized in the field through extensive
documentation, and seeks to enter the United States to continue work in the area of ex-
traordinary ability; or

(i1)(I) seeks to enter the United States temporarily and solely for the purpose of accom-
panying and assisting in the artistic or athletic performance by an alien who is admitted
under clause (i) for a specific event or events,

(II) is an integral part of such actual performance,

(ITI)(a) has critical skills and experience with such alien which are not of a general
nature and which cannot be performed by other individuals, or (b) in the case of a motion
picture or television production, has skills and experience with such alien which are not
of a general nature and which are critical either based on a pre-existing longstanding
working relationship or, with respect to the specific production, because significant produc-
tion (including pre- and post-production work) will take place both inside and outside the
United States and the continuing participation of the alien is essential to the successful
completion of the production, and

(IV) has a foreign residence which the alien has no intention of abandoning; or

(ii1) is the alien spouse or child of an alien described in clause (i) or (ii) and is accom-
panying, or following to join, the alien;

(P) an alien having a foreign residence which the alien has no intention of abandoning
who—

(i)(a) is described in section 214(c)(4)(A) (relating to athletes), or (b) is described in sec-
tion 214(c)(4)(B) (relating to entertainment groups);

(i1)(I) performs as an artist or entertainer, individually or as part of a group, or is an
integral part of the performance of such a group, and

(IT) seeks to enter the United States temporarily and solely for the purpose of per-
forming as such an artist or entertainer or with such a group under a reciprocal exchange
program which is between an organization or organizations in the United States and an
organization or organizations in one or more foreign states and which provides for the tem-
porary exchange of artists and entertainers;

(111)(I) performs as an artist or entertainer, individually or as part of a group, or is
an integral part of the performance of such a group, and

(IT) seeks to enter the United States temporarily and solely to perform, teach, or coach
as such an artist or entertainer or with such a group under a commercial or noncommer-
cial program that is culturally unique; or
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(iv) is the spouse or child of an alien described in clause (i), (ii), or (iii) and is accom-
panying, or following to join, the alien;

(Q)(1) an alien having a residence in a foreign country which he has no intention of aban-
doning who is coming temporarily (for a period not to exceed 15 months) to the United States
as a participant in an international cultural exchange program approved by the Secretary of
Homeland Security for the purpose of providing practical training, employment, and the shar-
ing of the history, culture, and traditions of the country of the alien’s nationality and who will
be employed under the same wages and working conditions as domestic workers; or (ii)(I) an
alien citizen of the United Kingdom or the Republic of Ireland, 21 to 35 years of age, unem-
ployed for not less than 12 months, and having a residence for not less than 18 months in
Northern Ireland, or the counties of Louth, Monaghan, Cavan, Leitrim, Sligo, and Donegal
within the Republic of Ireland, which the alien has no intention of abandoning who is coming
temporarily (for a period not to exceed 24 months) to the United States as a participant in
a cultural and training program approved by the Secretary of State and the Secretary of
Homeland Security under section 2(a) of the Irish Peace Process Cultural and Training Pro-
gram Act of 1998 for the purpose of providing practical training, employment, and the experi-
ence of coexistence and conflict resolution in a diverse society, and (II) the alien spouse and
minor children of any such alien if accompanying the alien or following to join the alien;

(R) an alien, and the spouse and children of the alien if accompanying or following to join
the alien, who—

(1) for the 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious organi-
zation in the United States; and

(i1) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (I), (IT), or (ITI) of paragraph (27)(C)(ii);

(S) subject to section 214(k), an alien—

(i) who the Attorney General determines—

(I) is in possession of critical reliable information concerning a criminal organiza-
tion or enterprise;

(II) is willing to supply or has supplied such information to Federal or State law
enforcement authorities or a Federal or State court; and

(ITII) whose presence in the United States the Attorney General determines is es-
sential to the success of an authorized criminal investigation or the successful prosecu-
tion of an individual involved in the criminal organization or enterprise; or
(i1) who the Secretary of State and the Attorney General jointly determine—

(I) is in possession of critical reliable information concerning a terrorist organiza-
tion, enterprise, or operation;

(II) is willing to supply or has supplied such information to Federal law enforce-
ment authorities or a Federal court;

(IIIi1 will be or has been placed in danger as a result of providing such informa-
tion; an

(IV) is eligible to receive a reward under section 36(a) of the State Department
Basic Authorities Act of 1956,

and, if the Attorney General (or with respect to clause (ii), the Secretary of State and the At-
torney General jointly) considers it to be appropriate, the spouse, married and unmarried sons
and daughters, and parents of an alien described in clause (i) or (ii) if accompanying, or fol-
lowing to join, the alien;

(T)({) subject to section 214(0), an alien who the Secretary of Homeland Security, or in the
case of subclause (III)(aa) the Secretary of Homeland Security, in consultation with the Attor-
ney General, determines—

(I) is or has been a victim of a severe form of trafficking in persons, as defined
in section 103 of the Trafficking Victims Protection Act of 2000;

(IT) is physically present in the United States, American Samoa, or the Common-
wealth of the Northern Mariana Islands, or at a port of entry thereto, on account of
such trafficking, including physical presence on account of the alien having been al-
lowed entry into the United States for participation in investigative or judicial proc-
esses associated with an act or a perpetrator of trafficking;

(ITT)(aa) has complied with any reasonable request for assistance in the Federal,
State or local investigation or prosecution of acts of trafficking or the investigation of
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crime where acts of trafficking are at least one central reason for the commission of

that crime;

(bb) in consultation with the Attorney General, as appropriate, is unable to cooperate
with a request described in item (aa) due to physical or psychological trauma; or

(cc) has not attained 18 years of age; and
(IV) the alien would suffer extreme hardship involving unusual and severe harm
upon removal; and
(i1) if accompanying, or following to join, the alien described in clause (i)—

(I) in the case of an alien described in clause (i) who is under 21 years of age, the
spouse, children, unmarried siblings under 18 years of age on the date on which such alien
applied for status under such clause, and parents of such alien;

(IT) in the case of an alien described in clause (i) who is 21 years of age or older, the
spouse and children of such alien; or

(ITT) any parent or unmarried sibling under 18 years of age of an alien described in
subclause (I) or (II) who the Secretary of Homeland Security, in consultation with the law
enforcement officer investigating a severe form of trafficking, determines faces a present
danger of retaliation as a result of the alien’s escape from the severe form of trafficking
or cooperation with law enforcement.

(U)({) subject to section 214(p), an alien who files a petition for status under this subpara-

graph, if the Secretary of Homeland Security determines that—

(I) the alien has suffered substantial physical or mental abuse as a result of hav-
ing been a victim of criminal activity described in clause (iii);

(IT) the alien (or in the case of an alien child under the age of 16, the parent,
guardian, or next friend of the alien) possesses information concerning criminal activ-
ity described in clause (iii);

(ITT) the alien (or in the case of an alien child under the age of 16, the parent,
guardian, or next friend of the alien) has been helpful, is being helpful, or is likely
to be helpful to a Federal, State, or local law enforcement official, to a Federal, State,
or local prosecutor, to a Federal or State judge, to the Service, or to other Federal,
State, or local authorities investigating or prosecuting criminal activity described in
clause (ii1); and

(IV) the criminal activity described in clause (iii) violated the laws of the United
States or occurred in the United States (including in Indian country and military in-
stallations) or the territories and possessions of the United States;

(i1) if accompanying, or following to join, the alien described in clause (i)—

(I) in the case of an alien described in clause (i) who is under 21 years of age, the
spouse, children, unmarried siblings under 18 years of age on the date on which such alien
applied for status under such clause, and parents of such alien; or

(I) in the case of an alien described in clause (i) who is 21 years of age or older, the
spouse and children of such alien; and

(iii) the criminal activity referred to in this clause is that involving one or more of
the following or any similar activity in violation of Federal, State, or local criminal law:
rape; torture; trafficking; incest; domestic violence; sexual assault; abusive sexual contact;
prostitution; sexual exploitation; stalking; female genital mutilation; being held hostage;
peonage; involuntary servitude; slave trade; kidnapping; abduction; unlawful criminal re-
straint; false imprisonment; blackmail; extortion; manslaughter; murder; felonious assault;
witness tampering; obstruction of justice; perjury; fraud in foreign labor contracting (as de-
fined in section 1351 of title 18, United States Code); or attempt, conspiracy, or solicitation
to commit any of the above mentioned crimes; or
(V) subject to section 214(q), an alien who is the beneficiary (including a child of the prin-

cipal alien, if eligible to receive a visa under section 203(d)) of a petition to accord a status
under section 203(a)(2)(A) that was filed with the Attorney General under section 204 on or
before the date of the enactment of the Legal Immigration Family Equity Act, if—

(i) such petition has been pending for 3 years or more; or
(i1) such petition has been approved, 3 years or more have elapsed since such filing
date, and—
(I) an immigrant visa is not immediately available to the alien because of a wait-
ing list of applicants for visas under section 203(a)(2)(A); or
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(IT) the alien’s application for an immigrant visa, or the alien’s application for ad-
justment of status under section 245, pursuant to the approval of such petition, re-
mains pending.

(16) The term “immigrant visa” means an immigrant visa required by this Act and properly
issued by a consular officer at his office outside of the United States to an eligible immigrant under
the provisions of this Act.

(17) The term “immigration laws” includes this Act and all laws, conventions, and treaties of
tlrlle United States relating to the immigration, exclusion, deportation, expulsion or removal of
aliens.

(18) The term “immigration officer” means any employee or class of employees of the Service
or of the United States designated by the Attorney General, individually or by regulation, to per-
form the functions of an immigration officer specified by this Act or any section thereof.

(19) The term “ineligible to citizenship,” when used in reference to any individual, means, not-
withstanding the provisions of any treaty relating to military service, an individual who is, or was
at any time, permanently debarred from becoming a citizen of the United States under section 3(a)
of the Selective Training and Service Act of 1940, as amended (54 Stat. 885; 55 Stat. 844), or under
section 4(a) of the Selective Service Act of 1948, as amended (62 Stat. 605; 65 Stat. 76), or under
any section of this Act, or any other Act, or under any law amendatory of, supplementary to, or
in substitution for, any of such sections or Acts.

(20) The term “lawfully admitted for permanent residence” means the status of having been
lawfully accorded the privilege of residing permanently in the United States as an immigrant in
accordance with the immigration laws, such status not having changed.

(21) The term “national” means a person owing permanent allegiance to a state.

(22) The term “national of the United States” means (A) a citizen of the United States, or (B)
g person who, though not a citizen of the United States, owes permanent allegiance to the United

tates.

(23) The term “naturalization” means the conferring of nationality of a state upon a person
after birth, by any means whatsoever.

(25) The term “noncombatant service” shall not include service in which the individual is not
subject to military discipline, court martial, or does not wear the uniform of any branch of the
armed forces.

(26) The term “nonimmigrant visa” means a visa properly issued to an alien as an eligible non-
immigrant by a competent officer as provided in this Act.

(27) The term “special immigrant” means—

(A) an immigrant, lawfully admitted for permanent residence, who is returning from a
temporary visit abroad;

(B) an immigrant who was a citizen of the United States and may, under section 324(a)
or 327 of title III, apply for reacquisition of citizenship;

(C) an immigrant, and the immigrant’s spouse and children if accompanying or following
to join the immigrant, who—

(1) for at least 2 years immediately preceding the time of application for admission,
has been a member of a religious denomination having a bona fide nonprofit, religious or-
ganization in the United States;

(ii) seeks to enter the United States—

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(IT) before September 30, 2015, in order to work for the organization at the re-
quest of the organization in a professional capacity in a religious vocation or occupa-
tion, or

(ITT) before September 30, 2015, in order to work for the organization (or for a
bona fide organization which is affiliated with the religious denomination and is ex-
empt from taxation as an organization described in section 501(c)(3) of the Internal
Revenue Code of 1986) at the request of the organization in a religious vocation or
occupation; and
(iii) has been carrying on such vocation, professional work, or other work continuously

for at least the 2-year period described in clause (i);
(D) an immigrant who is an employee, or an honorably retired former employee, of the

United States Government abroad, or of the American Institute in Taiwan, and who has per-

formed faithful service for a total of fifteen years, or more, and his accompanying spouse and
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children: Provided, That the principal officer of a Foreign Service establishment (or, in the case
of the American Institute in Taiwan, the Director thereof), in his discretion, shall have rec-
ommended the granting of special immigrant status to such alien in exceptional circumstances
and the Secretary of State approves such recommendation and finds that it is in the national
interest to grant such status;

(E) an immigrant, and his accompanying spouse and children, who is or has been an em-
ployee of the Panama Canal Company or Canal Zone Government before the date on which
the Panama Canal Treaty of 1977 (as described in section 3 (a)(1) of the Panama Canal Act
of 1979) enters into force, who was resident in the Canal Zone on the effective date of the ex-
change of instruments of ratification of such Treaty, and who has performed faithful service
as such an employee for one year or more;

(F) an immigrant, and his accompanying spouse and children, who is a Panamanian na-
tional and (i) who, before the date on which such Panama Canal Treaty of 1977 enters into
force, has been honorably retired from United States Government employment in the Canal
Zone with a total of 15 years or more of faithful service, or (ii) who on the date on which such
Treaty enters into force, has been employed by the United States Government in the Canal
Zone with a total of 15 years or more of faithful service and who subsequently is honorably
retired from such employment or continues to be employed by the United States Government
in an area of the former Canal Zone or continues to be employed by the United States Govern-
ment in an area of the former Canal Zone;

(G) an immigrant, and his accompanying spouse and children, who was an employee of
the Panama Canal Company or Canal Zone government on the effective date of the exchange
of instruments of ratification of such Panama Canal Treaty of 1977, who has performed faith-
ful service for five years or more as such an employee, and whose personal safety, or the per-
sonal safety of whose spouse or children, as a direct result of such Treaty, is reasonably placed
in danger because of the special nature of any of that employment;

(H) an immigrant, and his accompanying spouse and children, who—

(1) has graduated from a medical school or has qualified to practice medicine in a for-
eign state,
(i1) was fully and permanently licensed to practice medicine in a State on January 9,

1978, and was practicing medicine in a State on that date,

(iii) entered the United States as a nonimmigrant under subsection (a)(15)(H) or

(a)(15)(J) before January 10, 1978, and

(iv) has been continuously present in the United States in the practice or study of
medicine since the date of such entry;

(I)@1) an immigrant who is the unmarried son or daughter of an officer or employee, or of
a former officer or employee, of an international organization described in paragraph (15)(G)(),
and who (I) while maintaining the status of a nonimmigrant under paragraph (15)(G)(iv) or
paragraph (15)(N), has resided and been physically present in the United States for periods
totaling at least one-half of the seven years before the date of application for a visa or for ad-
justment of status to a status under this subparagraph and for a period or periods aggregating
at least seven years between the ages of five and 21 years, and (II) applies for a visa or adjust-
ment of status under this subparagraph no later than his twenty-fifth birthday or six months
after the date of the enactment of the Immigration Technical Corrections Act of 1988, which-
ever is later;

(il) an immigrant who is the surviving spouse of a deceased officer or employee of such
an international organization, and who (I) while maintaining the status of a nonimmigrant
under paragraph (15)(G)(iv) or paragraph (15)(N), has resided and been physically present in
the United States for periods totaling at least one-half of the seven years before the date of
application for a visa or for adjustment of status to a status under this subparagraph and for
a period or periods aggregating at least 15 years before the date of the death of such officer
or employee, and (II) files a petition for status under this subparagraph no later than six
months after the date of such death or six months after the date of such death or six months
after the date of the enactment of the Immigration Technical Corrections Act of 1988, which-
ever is later;

(iii) an immigrant who is a retired officer or employee of such an international organiza-
tion, and who (I) while maintaining the status of a nonimmigrant under paragraph (15)(G)@iv),
has resided and been physically present in the United States for periods totaling at least one-
half of the seven years before the date of application for a visa or for adjustment of status
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to a status under this subparagraph and for a period or periods aggregating at least 15 years
before the date of the officer or employee’s retirement from any such international organiza-
tion, and (II) files a petition for status under this subparagraph no later than six months after
the date of such retirement or six months after the date of enactment of the Immigration and
Nationality Technical Corrections Act of 1994, whichever is later; or

(iv) an immigrant who is the spouse of a retired officer or employee accorded the status
of special immigrant under clause (iii), accompanying or following to join such retired officer
or employee as a member of his immediate family;

(J) an immigrant who is present in the United States—

(1) who has been declared dependent on a juvenile court located in the United States
or whom such a court has legally committed to, or placed under the custody of, an agency
or department of a State, or an individual or entity appointed by a State or juvenile court
located in the United States, and whose reunification with [1 or both of the immigrant’s
parents] either of the immigrant’s parents is not viable due to abuse, neglect, abandon-
ment, or a similar basis found under State law;

(i1) for whom it has been determined in administrative or judicial proceedings that it
would not be in the alien’s best interest to be returned to the alien’s or parent’s previous
country of nationality or country of last habitual residence; and

(ii1) in whose case the Secretary of Homeland Security consents to the grant of special
immigrant juvenile status, except that—

(I) no juvenile court has jurisdiction to determine the custody status or placement
of an alien in the custody of the Secretary of Health [and] Human Services unless
th?1 Secretary of Health and Human Services specifically consents to such jurisdiction;
an

(IT) no natural parent or prior adoptive parent of any alien provided special immi-
grant status under this subparagraph shall thereafter, by virtue of such parentage,
be accorded any right, privilege, or status under this Act; and

(I1I) no alien who is, or at any time has been, described in section 212(a)(2)(N) or
secti(;Ln 237(a)(2)(H) shall be eligible for any immigration benefit under this subpara-
graph;

(K) an immigrant who has served honorably on active duty in the Armed Forces of the
United States after October 15, 1978, and after original lawful enlistment outside the United
States (under a treaty or agreement in effect on the date of the enactment of this subpara-
graph) for a period or periods aggregating—

(i) 12 years and who, if separated from such service, was never separated except under
honorable conditions, or

(i1) 6 years, in the case of an immigrant who is on active duty at the time of seeking
special immigrant status under this subparagraph and who has reenlisted to incur a total
active duty service obligation of at least 12 years,

and the spouse or child of any such immigrant if accompanying or following to join the immi-
grant, but only if the executive department under which the immigrant serves or served rec-
ommends the granting of special immigrant status to the immigrant;

(L) an immigrant who would be described in clause (i), (ii), (iii), or (iv) of subparagraph
(I) if any reference in such a clause—

(i) to an international organization described in paragraph (15)(G)(i) were treated as
a reference to the North Atlantic Treaty Organization (NATO);

(i1) to a nonimmigrant under paragraph (15)(G)(iv) were treated as a reference to a
nonimmigrant classifiable under NATO-6 (as a member of a civilian component accom-
panying a force entering in accordance with the provisions of the NATO Status-of-Forces
Agreement, a member of a civilian component attached to or employed by an Allied Head-
quarters under the “Protocol on the Status of International Military Headquarters” set up
pursuant to the North Atlantic Treaty, or as a dependent); and

(iii) to the Immigration Technical Corrections Act of 1988 or to the Immigration and
Nationality Technical Corrections Act of 1994 were a reference to the American Competi-
tiveness and Workforce Improvement Act of 1998
(M) subject to the numerical limitations of section 203(b)(4), an immigrant who seeks to

enter the United States to work as a broadcaster in the United States for the International
Broadcasting Bureau of the Broadcasting Board of Governors, or for a grantee of the Broad-
casting Board of Governors, and the immigrant’s accompanying spouse and children.
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(28) The term “organization” means, but is not limited to, an organization, corporation, com-
pany, partnership, association, trust, foundation or fund; and includes a group of persons, whether
or not incorporated, permanently or temporarily associated together with joint action on any sub-
ject or subjects.

. ((219) The term “outlying possessions of the United States” means American Samoa and Swains
Island.

(30) The term “passport” means any travel document issued by competent authority showing
the bearer’s origin, identity, and nationality if any, which is valid for the admission of the bearer
into a foreign country.

(31) The term “permanent” means a relationship of continuing or lasting nature, as distin-
guished from temporary, but a relationship may be permanent even though it is one that may be
disi)llved eventually at the instance either of the United States or of the individual, in accordance
with law.

(32) The term “profession” shall include but not be limited to architects, engineers, lawyers,
physicians, surgeons, and teachers in elementary or secondary schools, colleges, academies, or sem-
inaries.

(33) The term “residence” means the place of general abode; the place of general abode of a
person means his principal, actual dwelling place in fact, without regard to intent.

e (34) The term “Service” means the Immigration and Naturalization Service of the Department
of Justice.

(35) The term “spouse”, “wife”, or “husband” does not include a spouse, wife, or husband by
reason of any marriage ceremony where the contracting parties thereto are not physically present
in the presence of each other, unless the marriage shall have been consummated.

(36) The term “State” includes the District of Columbia, Puerto Rico, Guam, the Virgin Islands
of the United States, and the Commonwealth of the Northern Mariana Islands.

(87) The term “totalitarian party” means an organization which advocates the establishment
in the United States of a totalitarian dictatorship or totalitarianism. The terms “totalitarian dicta-
torship” and “totalitarianism” mean and refer to systems of government not representative in fact,
characterized by (A) the existence of a single political party, organized on a dictatorial basis, with
so close an identity between such party and its policies and the governmental policies of the coun-
try in which it exists, that the party and the government constitute an indistinguishable unit, and
(B) the forcible suppression of opposition to such party.

(38) The term “United States”, except as otherwise specifically herein provided, when used in
a geographical sense, means the continental United States, Alaska, Hawaii, Puerto Rico, Guam,
the Virgin Islands of the United States, and the Commonwealth of the Northern Mariana Islands.

(39) The term “unmarried”, when used in reference to any individual as of any time, means
an individual who at such time is not married, whether or not previously married.

(40) The term “world communism” means a revolutionary movement, the purpose of which is
to establish eventually a Communist totalitarian dictatorship in any or all the countries of the
world through the medium of an internationally coordinated Communist political movement.

(41) The term “graduates of a medical school” means aliens who have graduated from a med-
ical school or who have qualified to practice medicine in a foreign state, other than such aliens
who are of national or international renown in the field of medicine.

(42) The term “refugee” means (A) any person who is outside any country of such person’s na-
tionality or, in the case of a person having no nationality, is outside any country in which such
person last habitually resided, and who is unable or unwilling to return to, and is unable or unwill-
ing to avail himself or herself of the protection of, that country because of persecution or a well-
founded fear of persecution on account of race, religion, nationality, membership in a particular
social group, or political opinion, or (B) in such circumstances as the President after appropriate
consultation (as defined in section 207(e) of this Act) may specify, any person who is within the
country of such person’s nationality or, in the case of a person having no nationality, within the
country in which such person is habitually residing, and who is persecuted or who has a well-
founded fear of persecution on account of race, religion, nationality, membership in a particular
social group, or political opinion. The term “refugee” does not include any person who ordered, in-
cited, assisted, or otherwise participated in the persecution of any person on account of race, reli-
gion, nationality, membership in a particular social group, or political opinion. For purposes of de-
terminations under this Act, a person who has been forced to abort a pregnancy or to undergo in-
voluntary sterilization, or who has been persecuted for failure or refusal to undergo such a proce-
dure or for other resistance to a coercive population control program, shall be deemed to have been

»” 3
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persecuted on account of political opinion, and a person who has a well founded fear that he or
she will be forced to undergo such a procedure or subject to persecution for such failure, refusal,
or resistance shall be deemed to have a well founded fear of persecution on account of political
opinion.

[(43) The term “aggravated felony” means—

[(A) murder, rape, or sexual abuse of a minor;

[(B) illicit trafficking in a controlled substance (as defined in section 102 of the Controlled
Substances Act), including a drug trafficking crime (as defined in section 924(c) of title 18,
United States Code);

[(C) illicit trafficking in firearms or destructive devices (as defined in section 921 of title
18, United States Code) or in explosive materials (as defined in section 841(c) of that title);

[(D) an offense described in section 1956 of title 18, United States Code (relating to laun-
dering of monetary instruments) or section 1957 of that title (relating to engaging in monetary
transactions in property derived from specific unlawful activity) if the amount of the funds ex-
ceeded $10,000;

[(E) an offense described in—

[(3) section 842 (h) or (i) of title 18, United States Code, or section 844 (d), (e), (f),
(g), (h), or (i) of that title (relating to explosive materials offenses);

[Gi) section 922(g) (1), (2), (3), (4), or (5), (j), (n), (0), (p), or (r) or 924 (b) or (h) of
title 18, United States Code (relating to firearms offenses); or

[(iii) section 5861 of the Internal Revenue Code of 1986 (relating to firearms offenses);
[(F) a crime of violence (as defined in section 16 of title 18, United States Code, but not

including a purely political offense) for which the term of imprisonment at least one year;

[(G) a theft offense (including receipt of stolen property) or burglary offense for which the
term of imprisonment imposed (regardless of any suspension of such imprisonment) at least
one year,

[(H) an offense described in section 875, 876, 877, or 1202 of title 18, United States Code
(relating to the demand for or receipt of ransom);

[(I) an offense described in section 2251, 2251A, or 2252 of title 18, United States Code
(relating to child pornography);

[(J) an offense described in section 1962 of title 18, United States Code (relating to rack-
eteer influenced corrupt organizations), or an offense described in section 1084 (if it is a second
or subsequent offense) or 1955 of that title (relating to gambling offenses), for which a sentence
of one year imprisonment or more may be imposed;

[(K) an offense that—

[(i) relates to the owning, controlling, managing, or supervising of a prostitution busi-
ness;

[(i1) is described in section 2421, 2422, or 2423 of title 18, United States Code (relat-
ing to transportation for the purpose of prostitution) if committed for commercial advan-
tage; or

[(iii) is described in any of sections 1581-1585 or 1588-1591 of title 18, United States
Code (relating to peonage, slavery, involuntary servitude, and trafficking in persons);

[(L) an offense described in—

[(i) section 793 (relating to gathering or transmitting national defense information),
798 (relating to disclosure of classified information), 2153 (relating to sabotage) or 2381
or 2382 (relating to treason) of title 18, United States Code;

[(ii) section 601 of the National Security Act of 1947 (50 U.S.C. 421) (relating to pro-
tecting the identity of undercover intelligence agents); or

[(iii) section 601 of the National Security Act of 1947 (relating to protecting the iden-
tity of undercover agents);

[(M) an offense that—

[(i) involves fraud or deceit in which the loss to the victim or victims exceeds $10,000;
or

[(ii) is described in section 7201 of the Internal Revenue Code of 1986 (relating to tax
evasion) in which the revenue loss to the Government exceeds $10,000;

[(N) an offense described in paragraph (1)(A) or (2) of section 274(a) (relating to alien
smuggling), except in the case of a first offense for which the alien has affirmatively shown
that the alien committed the offense for the purpose of assisting, abetting, or aiding only the
alien’s spouse, child, or parent (and no other individual) to violate a provision of this Act
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[(O) an offense described in section 275(a) or 276 committed by an alien who was pre-
viously deported on the basis of a conviction for an offense described in another subparagraph

of this paragraph;

[(P) an offense (i) which either is falsely making, forging, counterfeiting, mutilating, or al-
tering a passport or instrument in violation of section 1543 of title 18, United States Code,
or is described in section 1546(a) of such title (relating to document fraud) and (ii) for which
the term of imprisonment imposed (regardless of any suspension of such imprisonment) is at
least 12 months, except in the case of a first offense for which the alien has affirmatively
shown that the alien committed the offense for the purpose of assisting, abetting, or aiding
only the alien’s spouse, child, or parent (and no other individual) to violate a provision of this

Act;

’ [(Q) an offense relating to a failure to appear by a defendant for service of sentence if

the underlying offense is punishable by imprisonment for a term of 5 years or more;

[(R) an offense relating to commercial bribery, counterfeiting, forgery, or trafficking in ve-
hicles the identification numbers of which have been altered for which the term of imprison-

ment is at least one year;

[(S) an offense relating to obstruction of justice, perjury or subornation of perjury, or brib-

ery of a witness, for which the term of imprisonment is at least one year;

[(T) an offense relating to a failure to appear before a court pursuant to a court order to
answer to or dispose of a charge of a felony for which a sentence of 2 years’ imprisonment

or more may be imposed; and
[(U) an attempt or conspiracy to commit an offense described in this paragraph.

The term applies to an offense described in this paragraph whether in violation of Federal or State
law and applies to such an offense in violation of the law of a foreign country for which the term
of imprisonment was completed within the previous 15 years. Notwithstanding any other provision
of law (including any effective date), the term applies regardless of whether the conviction was en-

tered before, on, or after the date of enactment of this paragraph.]

(43) Notwithstanding any other provision of law, the term “aggravated felony” means any
offense, whether in violation of Federal, State, or foreign law, that is described in this para-

graph. An offense described in this paragraph is—

(A) homicide (including murder in any degree, manslaughter, and vehicular man-
slaughter), rape (whether the victim was conscious or unconscious), statutory rape, sexual
assault or battery, or any offense of a sexual nature involving an intended victim under
the age of 18 years (including offenses in which the intended victim was a law enforcement

officer);

(B)(i) illicit trafficking in a controlled substance (as defined in section 102 of the Con-
trolled Substances Act), including a drug trafficking crime (as defined in section 924(c) of

title 18, United States Code); or

(it) any offense under State law relating to a controlled substance (as so classified
under State law) which is classified as a felony in that State regardless of whether the sub-
stance is classified as a controlled substance under section 102 of the Controlled Substances

Act (21 U.S.C. 802);

(C) illicit trafficking in firearms or destructive devices (as defined in section 921 of title
18, United States Code) or in explosive materials (as defined in section 841(c) of that title);
(D) an offense described in section 1956 of title 18, United States Code (relating to
laundering of monetary instruments) or section 1957 of that title (relating to engaging in
monetary transactions in property derived from specific unlawful activity) if the amount of

the funds exceeded $10,000;
(E) an offense described in—

(i) section 842 or 844 of title 18, United States Code (relating to explosive materials

offenses);

(ii) section 922 or 924 of title 18, United States Code (relating to firearms offenses);

or

(iit) section 5861 of the Internal Revenue Code of 1986 (relating to firearms of-

fenses);

(F) a violent crime for which the term of imprisonment is at least 1 year, including—
(i) any offense that has an element the use, attempted use, or threatened use of

physical force against the person or property of another; or

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.

49

(it) any other offense in which the record of conviction establishes that the offender
used physical force against the person or property of another in the course of commit-
ting the offense;

(G)(1) theft (including theft by deceit, theft by fraud, embezzlement, motor vehicle theft,
unauthorized use of a vehicle, or receipt of stolen property), regardless of whether the in-
tended deprivation was temporary or permanent, for which the term of imprisonment is at
least 1 year; or

(i) burglary for which the term of imprisonment is at least 1 year;

(H) an offense described in section 875, 876, 877, or 1202 of title 18, United States Code
(relating to the demand for or receipt of ransom);

(I) an offense involving child pornography or sexual exploitation of a minor (including
any offense described in section 2251, 2251A, or 2252 of title 18, United States Code);

(J) an offense described in section 1962 of title 18, United States Code (relating to rack-
eteer influenced corrupt organizations), or an offense described in section 1084 (if it is a
second or subsequent offense) or 1955 of that title (relating to gambling offenses);

(K) an offense that—

. (i) relates to the owning, controlling, managing, or supervising of a prostitution

usiness;

(it) is described in section 2421, 2422, or 2423 of title 18, United States Code (relat-
ing to transportation for the purpose of prostitution) if committed for commercial ad-
vantage; or

(iti) is described in any of sections 1581-1585 or 1588-1591 of title 18, United
Statﬁs Code (relating to peonage, slavery, involuntary servitude, and trafficking in per-
sons);

(L) an offense described in—

(i) section 793 (relating to gathering or transmitting national defense information),
798 (relating to disclosure of classified information), 2153 (relating to sabotage) or 2381
or 2382 (relating to treason) of title 18, United States Code;

(it) section 601 of the National Security Act of 1947 (50 U.S.C. 421) (relating to
protecting the identity of undercover intelligence agents);

(iii) section 601 of the National Security Act of 1947 (relating to protecting the
identity of undercover agents);

(iv) section 175 (relating to biological weapons) of title 18, United States Code;

(v) sections 792 (harboring or concealing persons who violated sections 793 or 794
of title 18, United States Code), 794 (gathering or delivering defense information to aid
foreign government), 795 (photographing and sketching defense installations), 796 (use
of aircraft for photographing defense installations), 797 (publication and sale of photo-
graphs of defense installations), 799 (violation of NASA regulations for protection of
facilities) of title 18, United States Code;

(vi) sections 831 (prohibited transactions involving nuclear materials) and 832
(participation in nuclear and weapons of mass destruction threats to the United States)
of title 18, United States Code;

(vii) sections 2332a-d, f-h (relating to terrorist activities) of title 18, United States
Code;

(viii) sections 2339 (relating to harboring or concealing terrorists), 2339A (relating
to material support to terrorists), 2339B (relating to material support or resources to
designated foreign terrorist organizations), 2339C (relating to financing of terrorism),
2339D (relating to receiving military-type training from a terrorist organization) of title
18, United States Code;

(ix) section 1705 of the International Emergency Economic Powers Act (50 U.S.C.
1705); or

(x) section 38 of the Arms Export Control Act (22 U.S.C. 2778);

(M) an offense that—

(i) involves fraud or deceit in which the loss to the victim or victims exceeds
$10,000; or

(it) is described in section 7201 of the Internal Revenue Code of 1986 (relating to
tax evasion) in which the revenue loss to the Government exceeds $10,000;

(N) an offense described in section 274(a) (relating to alien smuggling), except in the
case of a first offense for which the alien has affirmatively shown that the alien committed
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the offense for the purpose of assisting, abetting, or aiding only the alien’s spouse, child,
or parent (and no other individual) to violate a provision of this Act;

(O) an offense described in section 275 or 276 for which the term of imprisonment is
at least 1 year;

(P) an offense which is described in chapter 75 of title 18, United States Code, and for
which the term of imprisonment is at least 1 year;

(Q) an offense relating to a failure to appear by a defendant for service of sentence if
the underlying offense is punishable by imprisonment for a term of 5 years or more;

(R) an offense relating to commercial bribery, counterfeiting, forgery, or trafficking in
vehicles the identification numbers of which have been altered for which the term of impris-
onment is at least one year;

(S) an offense relating to obstruction of justice, perjury or subornation of perjury, or
bribery of a witness;

(T) an offense relating to a failure to appear before a court pursuant to a court order
to answer to or dispose of a charge of a felony for which a sentence of 2 years’ imprisonment
or more may be imposed;

(U) any offense for which the term of imprisonment imposed was 2 years or more;

(V) an offense relating to terrorism or national security (including a conviction for a
violation of any provision of chapter 113B of title 18, United States Code; or

(W)(i) a single conviction for driving while intoxicated (including a conviction for driv-
ing while under the influence of or impairment by alcohol or drugs), when such impaired
driving was a cause of the serious bodily injury or death of another person; or

(it) a second or subsequent conviction for driving while intoxicated (including a convic-
tion for driving under the influence of or impaired by alcohol or drugs); or

(X) an attempt or conspiracy to commit an offense described in this paragraph or aid-
ing, abetting, counseling, procuring, commanding, inducing, facilitating, or soliciting the
commission of such an offense.

Any determinations under this paragraph shall be made on the basis of the record of conviction.
For purposes of this paragraph, a person shall be considered to have committed an aggravated
felony if that person has been convicted for 3 or more misdemeanors not arising out the traffic
laws (except for any conviction for driving under the influence or an offense that results in the
death or serious bodily injury of another person) or felonies for which the aggregate term of im-
prisonment imposed was 3 years or more, regardless of whether the convictions were all entered
pursuant to a single trial or the offenses arose from a single pattern or scheme of conduct.

(44)(A) The term “managerial capacity” means an assignment within an organization in which

the employee primarily—

(i) manages the organization, or a department, subdivision, function, or component of the
organization;

(i1) supervises and controls the work of other supervisory, professional, or managerial em-
ployees, or manages an essential function within the organization, or a department or subdivi-
sion of the organization;

(iii) if another employee or other employees are directly supervised, has the authority to
hire and fire or recommend those as well as other personnel actions (such as promotion and
leave authorization) or, if no other employee is directly supervised, functions at a senior level
within the organizational hierarchy or with respect to the function managed; and

(iv) exercises discretion over the day-to-day operations of the activity or function for which
the employee has authority.

A first-line supervisor is not considered to be acting in a managerial capacity merely by virtue of
the supervisor’s supervisory duties unless the employees supervised are professional.

(B) The term “executive capacity” means an assignment within an organization in which the

employee primarily—

(i) directs the management of the organization or a major component or function of the
organization;

(i1) establishes the goals and policies of the organization, component, or function;

(iii) exercises wide latitude in discretionary decision-making; and

(iv) receives only general supervision or direction from higher level executives, the board
of directors, or stockholders of the organization.
(C) If staffing levels are used as a factor in determining whether an individual is acting in

a managerial or executive capacity, the Attorney General shall take into account the reasonable
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needs of the organization, component, or function in light of the overall purpose and stage of devel-
opment of the organization, component, or function. An individual shall not be considered to be
acting in a managerial or executive capacity (as previously defined) merely on the basis of the num-
ber of employees that the individual supervises or has supervised or directs or has directed.

(45) The term “substantial” means, for purposes of paragraph (15)(E) with reference to trade
or capital, such an amount of trade or capital as is established by the Secretary of State, after
consultation with appropriate agencies of Government.

(46) The term “extraordinary ability” means, for purposes of section 101(a)(15)(O)(i), in the case
of the arts, distinction.

(47)(A) The term “order of deportation” means the order of the special inquiry officer, or other
such administrative officer to whom the Attorney General has delegated the responsibility for de-
termining whether an alien is deportable, concluding that the alien is deportable or ordering depor-
tation.

(B) The order described under subparagraph (A) shall become final upon the earlier of—

(i) a determination by the Board of Immigration Appeals affirming such order; or

(i1) the expiration of the period in which the alien is permitted to seek review of such order
by the Board of Immigration Appeals.

(48)(A) The term “conviction” means, with respect to an alien, a formal judgment of guilt of
the alien entered by a court or, if adjudication of guilt has been withheld, where—

(i) a judge or jury has found the alien guilty or the alien has entered a plea of guilty or
nolo contendere or has admitted sufficient facts to warrant a finding of guilt, and

(i) the judge has ordered some form of punishment, penalty, or restraint on the alien’s
liberty to be imposed.

(B) Any reference to a term of imprisonment or a sentence with respect to an offense is deemed
to include the period of incarceration or confinement ordered by a court of law regardless of any
suspension of the imposition or execution of that imprisonment or sentence in whole or in part.
[Section 3108 of Division B of H.R. 6136 amended section 101(a)(48) of the “Immigration and Na-
tional Act” with the probable intent of amending the “Immigration and Nationality Act”. As such,
the intended amendment to section 101(a)(48) of the “Immigration and Nationality Act” was not
carried out.]

(49) The term “stowaway” means any alien who obtains transportation without the consent of
the owner, charterer, master or person in command of any vessel or aircraft through concealment
aboard such vessel or aircraft. A passenger who boards with a valid ticket is not to be considered
a stowaway.

(50) The term “intended spouse” means any alien who meets the criteria set forth in section
204(a)(1)(A)Gii)(IT)(aa)(BB), 204(a)(1)(B)(ii)(II)(aa)(BB), or 240A(b)(2)(A)1)(III).

(51) The term “VAWA self-petitioner” means an alien, or a child of the alien, who qualifies
for relief under—

(A) clause (iii), (iv), or (vii) of section 204(a)(1)(A);

(B) clause (ii) or (iii) of section 204(a)(1)(B);

(C) section 216(c)(4)(C);

(D) the first section of Public Law 89-732 (8 U.S.C. 1255 note) (commonly known as
the Cuban Adjustment Act) as a child or spouse who has been battered or subjected to
extreme cruelty;

(E) section 902(d)(1)(B) of the Haitian Refugee Immigration Fairness Act of 1998 (8
U.S.C. 1255 note);

(F) section 202(d)(1) of the Nicaraguan Adjustment and Central American Relief Act;
or

(G) section 309 of the Illegal Immigration Reform and Immigrant Responsibility Act
of 1996 (division C of Public Law 104—-208).

(52) The term “accredited language training program” means a language training program that
is accredited by an accrediting agency recognized by the Secretary of Education.

(63)(A) The term “criminal gang” means an ongoing group, club, organization, or association
of 6 or more persons—

(i) that has as one of its primary purposes the commission of 1 or more of the criminal
offenses described in subparagraph (B) and the members of which engage, or have engaged
within the past 5 years, in a continuing series of such offenses; or

(i) that has been designated as a criminal gang by the Secretary of Homeland Security,
in consultation with the Attorney General, as meeting these criteria.
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(B) The offenses described, whether in violation of Federal or State law or foreign law and re-
gardless of whether the offenses occurred before, on, or after the date of the enactment of this para-
graph, are the following:

s (Cl) A “])‘Szlony drug offense” (as defined in section 102 of the Controlled Substances Act (21

.S.C. 802)).

(it) A felony offense involving firearms or explosives or in violation of section 931 of title
;é;, Ul)u'ted States Code (relating to purchase, ownership, or possession of body armor by violent
elons).

(iii) An offense under section 274 (relating to bringing in and harboring certain aliens), sec-
tion 277 (relating to aiding or assisting certain aliens to enter the United States), or section
278 (relating to importation of alien for immoral purpose), except that this clause does not apply
in the case of an organization described in section 501(c)(3) of the Internal Revenue Code of
1986 (26 U.S.C. 501(c)(3)) which is exempt from taxation under section 501(a) of such Code.

(iv) A violent crime described in section 101(a)(43)(F).

(v) A crime involving obstruction of justice, tampering with or retaliating against a witness,
victim, or informant, or perjury or subornation of perjury.

(vi) Any conduct punishable under sections 1028A and 1029 of title 18, United States Code
(relating to aggravated identity theft or fraud and related activity in connection with identifica-
tion documents or access devices), sections 1581 through 1594 of such title (relating to peonage,
slavery, and trafficking in persons), section 1951 of such title (relating to interference with com-
merce by threats or violence), section 1952 of such title (relating to interstate and foreign travel
or transportation in aid of racketeering enterprises), section 1956 of such title (relating to the
laundering of monetary instruments), section 1957 of such title (relating to engaging in mone-
tary transactions in property derived from specified unlawful activity), or sections 2312 through
231)5 of such title (relating to interstate transportation of stolen motor vehicles or stolen prop-
erty).

(vii) An attempt or conspiracy to commit an offense described in this paragraph or aiding,
abetting, counseling, procuring, commanding, inducing, facilitating, or soliciting the commis-
sion of an offense described in clauses (i) through (vi).

(54) The term “contingent nonimmigrant” has the meaning given that term in section
1101(b)(2) of division B of the Border Security and Immigration Reform Act of 2018.

(b) As used in titles I and II—

(1) The term “child” means an unmarried person under twenty-one years of age who is—

(A) a child born in wedlock;

(B) a stepchild, whether or not born out of wedlock, provided the child had not reached
the age of eighteen years at the time the marriage creating the status of stepchild occurred;

(C) a child legitimated under the law of the child’s residence or domicile, or under the law
of the father’s residence or domicile, whether in or outside the United States, if such
legitimation takes place before the child reaches the age of eighteen years and the child is in
the legal custody of the legitimating parent or parents at the time of such legitimation;

(D) a child born out of wedlock, by, through whom, or on whose behalf a status, privilege,
or benefit is sought by virtue of the relationship of the child to its natural mother or to its
natural father if the father has or had a bona fide parent-child relationship with the person;

(E)d) a child adopted while under the age of sixteen years if the child has been in the
legal custody of, and has resided with, the adopting parent or parents for at least two years
or if the child has been battered or subject to extreme cruelty by the adopting parent or by
a family member of the adopting parent residing in the same household: Provided, That no
natural parent of any such adopted child shall thereafter, by virtue of such parentage, be ac-
corded any right, privilege, or status under this Act; or

(i) subject to the same proviso as in clause (i), a child who: (I) is a natural sibling of a
child described in clause (i) or subparagraph (F)(i); (I) was adopted by the adoptive parent
or parents of the sibling described in such clause or subparagraph; and (III) is otherwise de-
scribed in clause (i), except that the child was adopted while under the age of 18 years; or

(F)d) a child, under the age of sixteen at the time a petition is filed in his behalf to accord
a classification as an immediate relative under section 201(b), who is an orphan because of
the death or disappearance of, abandonment or desertion by, or separation or loss from, both
parents, or for whom the sole or surviving parent is incapable of providing the proper care
and has in writing irrevocably released the child for emigration and adoption; who has been
adopted abroad by a United States citizen and spouse jointly, or by an unmarried United
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States citizen who is at least 25 years of age, at least 1 of whom personally saw and observed

the child before or during the adoption proceedings; or who is coming to the United States for

adoption by a United States citizen and spouse jointly, or by an unmarried United States cit-
izen at least twenty-five years of age, who have or has complied with the preadoption require-
ments, if any, of the child’s proposed residence: Provided, That the Attorney General is satis-
fied that proper care will be furnished the child if admitted to the United States: Provided
further, That no natural parent or prior adoptive parent of any such child shall thereafter, by
virtue of such parentage, be accorded any right, privilege, or status under this Act; or

(i) subject to the same provisos as in clause (i), a child who: (I) is a natural sibling of

a child described in clause (i) or subparagraph (E)(i); (II) has been adopted abroad, or is coming

to the United States for adoption, by the adoptive parent (or prospective adoptive parent) or

parents of the sibling described in such clause or subparagraph; and (III) is otherwise de-
scribed in clause (i), except that the child is under the age of 18 at the time a petition is filed

in his or her behalf to accord a classification as an immediate relative under section 201(b).

(&®)({) a child, younger than 16 years of age at the time a petition is filed on the child’s
behalf to accord a classification as an immediate relative under section 201(b), who has been
adopted in a foreign state that is a party to the Convention on Protection of Children and Co-
operation in Respect of Intercountry Adoption, done at The Hague on May 29, 1993, or who
is emigrating from such a foreign state to be adopted in the United States by a United States
citizen and spouse jointly or by an unmarried United States citizen who is at least 25 years
of age, Provided, That—

(I) the Secretary of Homeland Security is satisfied that proper care will be fur-
nished the child if admitted to the United States;

(II) the child’s natural parents (or parent, in the case of a child who has one sole
or surviving parent because of the death or disappearance of, abandonment or deser-
tion by, the other parent), or other persons or institutions that retain legal custody
of the child, have freely given their written irrevocable consent to the termination of
their legal relationship with the child, and to the child’s emigration and adoption;

(ITT) in the case of a child having two living natural parents, the natural parents
are incapable of providing proper care for the child;

(IV) the Secretary of Homeland Security is satisfied that the purpose of the adop-
tion is to form a bona fide parent-child relationship, and the parent-child relationship
of the child and the natural parents has been terminated (and in carrying out both
obligations under this subclause the Secretary of Homeland Security may consider
whether there is a petition pending to confer immigrant status on one or both of such
natural parents); and

(V) in the case of a child who has not been adopted—

(aa) the competent authority of the foreign state has approved the child’s emi-
gration to the United States for the purpose of adoption by the prospective adop-
tive parent or parents; and

(bb) the prospective adoptive parent or parents has or have complied with any
pre-adoption requirements of the child’s proposed residence; and

(i) except that no natural parent or prior adoptive parent of any such child shall
thereafter, by virtue of such parentage, be accorded any right, privilege, or status under
this chapter; or

(iii) subject to the same provisos as in clauses (i) and (ii), a child who—

(I) is a natural sibling of a child described in clause (i), subparagraph (E)@i), or
subparagraph (F)(i);

(IT) was adopted abroad, or is coming to the United States for adoption, by the
adoptive parent (or prospective adoptive parent) or parents of the sibling described in
clause (i), subparagraph (E)(i), or subparagraph (F)(i); and

(IIT) is otherwise described in clause (i), except that the child is younger than 18
years of age at the time a petition is filed on his or her behalf for classification as
an immediate relative under section 201(b).

(2) The term “parent”, “father”, or “mother” means a parent, father, or mother only where the
relationship exists by reason of any of the circumstances set forth in (1) above, except that, for
purposes of paragraph (1)(F) (other than the second proviso therein) in the case of a child born
out of wedlock described in paragraph (1)(D) (and not described in paragraph (1)(C)), the term “par-
ent” does not include the natural father or the child if the father has disappeared or abandoned
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or deserted the child or if the father has in writing irrevocably released the child for emigration
and adoption.

(3) The term “person” means an individual or an organization.

(4) The term “immigration judge” means an attorney whom the Attorney General appoints as
an administrative judge within the Executive Office for Immigration Review, qualified to conduct
specified classes of proceedings, including a hearing under section 240. An immigration judge shall
be subject to such supervision and shall perform such duties as the Attorney General shall pre-
scribe, but shall not be employed by the Immigration and Naturalization Service.

(5) The term “adjacent islands” includes Saint Pierre, Miquelon, Cuba, the Dominican Repub-
lic, Haiti, Bermuda, the Bahamas, Barbados, Jamaica, the Windward and Leeward Islands, Trini-
dad, Martinique, and other British, French, and Netherlands territory or possessions in or bor-
dering on the Caribbean Sea.

(¢) As used in title ITT—

(1) The term “child” means an unmarried person under twenty-one years of age and includes
a child legitimated under the law of the child’s residence or domicile, or under the law of the fa-
ther’s residence or domicile, whether in the United States or elsewhere, and, except as otherwise
provided in sections 320 and 321 of title III, a child adopted in the United States, if such
legitimation or adoption takes place before the child reaches the age of 16 years (except to the ex-
tent that the child is described in subparagraph (E)(ii) or (F)(ii) of subsection (b)(1)), and the child
is in the legal custody of the legitimating or adopting parent or parents at the time of such
legitimation or adoption.

(2) The terms “parent”, “father”, and “mother” include in the case of a posthumous child a de-
ceased parent, father, and mother.

(e) For the purpose of this Act—

(1) The giving, loaning, or promising of support or of money or any other thing of value to
be used for advocating any doctrine shall constitute the advocating of such doctrine; but nothing
in this paragraph shall be construed as an exclusive definition of advocating.

(2) The giving, loaning, or promising of support or of money or any other thing of value for
any purpose to any organization shall be presumed to constitute affiliation therewith; but nothing
in this paragraph shall be construed as an exclusive definition of affiliation.

(3) Advocating the economic, international, and governmental doctrines of world communism
means advocating the establishment of a totalitarian Communist dictatorship in any or all of the
countries of the world through the medium of an internationally coordinated Communist move-
ment.

(f) For the purposes of this Act—

No person shall be regarded as, or found to be, a person of good moral character who, during
the period for which good moral character is required to be established, is, or was—

(1) a habitual drunkard;

(3) a member of one or more of the classes of persons, whether inadmissible or not, de-
scribed in paragraphs (2)(D), (6)(E), and (10)(A) of section 212(a) of this Act; or subparagraphs
(A) and (B) of section 212(a)(2) and subparagraph (C) thereof of such section (except as such
paragraph relates to a single offense of simple possession of 30 grams or less of marihuana);
if the offense described therein, for which such person was convicted or of which he admits
the commission, was committed during such period;

(4) one whose income is derived principally from illegal gambling activities;

(5) one who has been convicted of two or more gambling offenses committed during such
period;

(6) one who has given false testimony for the purpose of obtaining any benefits under this
Act;

(7) one who during such period has been confined, as a result of conviction, to a penal in-
stitution for an aggregate period of one hundred and eighty days or more, regardless of wheth-
er the offense, or offenses, for which he has been confined were committed within or without
such period;

(8) one who at any time has been convicted of an aggravated felony (as defined in sub-
section (a)(43)); or

(9) one who at any time has engaged in conduct described in section 212(a)(3)(E) (relating
to assistance in Nazi persecution, participation in genocide, or commission of acts of torture
or extrajudicial killings) or 212(a)(2)(G) (relating to severe violations of religious freedom).
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The fact that any person is not within any of the foregoing classes shall not preclude a finding
that for other reasons such person is or was not of good moral character. In the case of an alien
who makes a false statement or claim of citizenship, or who registers to vote or votes in a Federal,
State, or local election (including an initiative, recall, or referendum) in violation of a lawful re-
striction of such registration or voting to citizens, if each natural parent of the alien (or, in the
case of an adopted alien, each adoptive parent of the alien) is or was a citizen (whether by birth
or naturalization), the alien permanently resided in the United States prior to attaining the age
of 16, and the alien reasonably believed at the time of such statement, claim, or violation that he
or she was a citizen, no finding that the alien is, or was, not of good moral character may be made
based on it.

(g) For the purposes of this Act any alien ordered deported or removed (whether before or after
the enactment of this Act) who has left the United States, shall be considered to have been de-
ported or removed in pursuance of law, irrespective of the source from which the expenses of his
transportation were defrayed or of the place to which he departed.

(h) For purposes of section 212(a)(2)(E), the term “serious criminal offense” means—

(1) any felony;

(2) any crime of violence, as defined in section 16 of title 18 of the United States Code;
or

(3) any crime of reckless driving or of driving while intoxicated or under the influence of
alcohol or of prohibited substances if such crime involves personal injury to another.

(i) With respect to each nonimmigrant alien described in subsection (a)(15)(T)(i)—

(1) the Secretary of Homeland Security, the Attorney General, and other Government offi-
cials, where appropriate, shall provide the alien with a referral to a nongovernmental organiza-
tion that would advise the alien regarding the alien’s options while in the United States and
the resources available to the alien; and

(2) the Secretary of Homeland Security shall, during the period the alien is in lawful tem-
porary resident status under that subsection, grant the alien authorization to engage in em-
ployment in the United States and provide the alien with an “employment authorized” en-
dorsement or other appropriate work permit.

* * * & * *k *

LIAISON WITH INTERNAL SECURITY OFFICERS; DATA EXCHANGE

SEC. 105. (a) The Commissioner and the Administrator shall have authority to maintain direct
and continuous liaison with the Directors of the Federal Bureau of Investigation and the Central
Intelligence Agency and with other internal security officers of the Government for the purpose of
obtaining and exchanging information for use in enforcing the provisions of this Act in the interest
of the internal and border security of the United States. The Commissioner and the Administrator
shall maintain direct and continuous liaison with each other with a view to a coordinated, uniform,
and efficient administration of this Act, and all other immigration and nationality laws.

(b)(1) The Attorney General and the Director of the Federal Bureau of Investigation shall pro-
vide the Department of State and [the Servicel the Department of Homeland Security access to
the criminal history record information contained in the National Crime Information Center’s
Interstate Identification Index (NCIC-III), Wanted Persons File, and to any other files maintained
by the National Crime Information Center that may be mutually agreed upon by the Attorney Gen-
eral and the agency receiving the access, for the purpose of determining whether or not a [visa
applicant or applicant for admission] visa applicant, applicant for admission, applicant for adjust-
ment of status, or applicant for any other benefit under the immigration laws has a criminal history
record indexed in any such file.

(2) Such access shall be provided by means of extracts of the records for placement in the auto-
mated visa lookout or other appropriate database, and shall be provided without any fee or charge.

(3) The Federal Bureau of Investigation shall provide periodic updates of the extracts at inter-
vals mutually agreed upon with the agency receiving the access. Upon receipt of such updated ex-
tracts, the receiving agency shall make corresponding updates to its database and destroy pre-
viously provided extracts.

(4) Access to an extract does not entitle the Department of State to obtain the full content of
the corresponding automated criminal history record. To obtain the full content of a criminal his-
tory record, the Department of State shall submit the applicant’s fingerprints and any appropriate
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fingerprint processing fee authorized by law to the Criminal Justice Information Services Division
of the Federal Bureau of Investigation.

(5) The Secretary of Homeland Security shall receive, upon request, access to the informa-
tion described in paragraph (1) by means of extracts of the records for placement in the appro-
priate database without any fee or charge.

(c) The provision of the extracts described in subsection (b) may be reconsidered by the Attor-
ney General and the receiving agency upon the development and deployment of a more cost-effec-
tive and efficient means of sharing the information.

(d) For purposes of administering this section, the Department of State shall, prior to receiving
access to NCIC data but not later than 4 months after the date of enactment of this subsection,
promulgate final regulations—

(1) to implement procedures for the taking of fingerprints; and

(2) to establish the conditions for the use of the information received from the Federal Bu-
reau of Investigation, in order—

(A) to limit the redissemination of such information;
(B) to ensure that such information is used solely to determine whether or not to issue

a visa to an alien or to admit an alien to the United States;

(C) to ensure the security, confidentiality, and destruction of such information; and
(D) to protect any privacy rights of individuals who are subjects of such information.

* * & & *k k *

TITLE II-IMMIGRATION

CHAPTER 1—SELECTION SYSTEM
k k * * * * k

SEc. 201. (a) IN GENERAL.—Exclusive of aliens described in subsection (b), aliens born in a for-
eign state or dependent area who may be issued immigrant visas or who may otherwise acquire
the status of an alien lawfully admitted to the United States for permanent residence are limited
to—

(1) family-sponsored immigrants described in section 203(a) (or who are admitted under
section 211(a) on the basis of a prior issuance of a visa to their accompanying parent under
section 203(a)) in a number not to exceed in any fiscal year the number specified in subsection
(c) for that year, and not to exceed in any of the first 3 quarters of any fiscal year 27 percent
of the worldwide level under such subsection for all of such fiscal year; and

(2) employment-based immigrants described in section 203(b) (or who are admitted under
section 211(a) on the basis of a prior issuance of a visa to their accompanying parent under
section 203(b)), in a number not to exceed in any fiscal year the number specified in subsection
(d) for that year, and not to exceed in any of the first 3 quarters of any fiscal year 27 percent
of the worldwide level under such subsection for all of such fiscal year; and

[(3) for fiscal years beginning with fiscal year 1995, diversity immigrants described in sec-
tion 203(c) (or who are admitted under section 211(a) on the basis of a prior issuance of a visa
to their accompanying parent under section 203(c)) in a number not to exceed in any fiscal
year the number specified in subsection (e) for that year, and not to exceed in any of the first
3 quarters of any fiscal year 27 percent of the worldwide level under such subsection for all
of such fiscal year.]

(b) ALIENS NOT SUBJECT TO DIRECT NUMERICAL LIMITATIONS.—Aliens described in this sub-
sec}itl)ln, who are not subject to the worldwide levels or numerical limitations of subsection (a), are
as follows:

(1)(A) Special immigrants described in subparagraph (A) or (B) of section 101(a)(27).

(B) Aliens who are admitted under section 207 or whose status is adjusted under section
209.

(C) Aliens whose status is adjusted to permanent residence under section 210 or 245A.

(D) Aliens whose removal is cancelled under section 240A(a).

(E) Aliens provided permanent resident status under section 249.

(2)(A)(i) IMMEDIATE RELATIVES.—For purposes of this subsection, the term “immediate rel-
atives” means the children, spouses, and parents of a citizen of the United States, except that,
in the case of parents, such citizens shall be at least 21 years of age. In the case of an alien
who was the spouse of a citizen of the United States and was not legally separated from the
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citizen at the time of the citizen’s death, the alien (and each child of the alien) shall be consid-
ered, for purposes of this subsection, to remain an immediate relative after the date of the citi-
zen’s death but only if the spouse files a petition under section 204(a)(1)(A)(ii) within 2 years
after such date and only until the date the spouse remarries. For purposes of this clause, an
alien who has filed a petition under clause (iii) or (iv) of section 204(a)(1)(A) of this Act re-
mains an immediate relative in the event that the United States citizen spouse or parent loses

United States citizenship on account of the abuse.

(i) Aliens admitted under section 211(a) on the basis of a prior issuance of a visa to their
accompanying parent who is such an immediate relative.

(B) Aliens born to an alien lawfully admitted for permanent residence during a temporary
visit abroad.

(¢) WORLDWIDE LEVEL OF FAMILY-SPONSORED IMMIGRANTS.—(1)(A) The worldwide level of fam-
ily—s;ionsored immigrants under this subsection for a fiscal year is, subject to subparagraph (B),
equal to—

(1) 480,000, minus

(i1) the sum of the number computed under paragraph (2) and the number computed under
paragraph (4), plus

(1ii) the number (if any) computed under paragraph (3).

(B)@) For each of fiscal years 1992, 1993, and 1994, 465,000 shall be substituted for 480,000
in subparagraph (A)(i).

(i1) In no case shall the number computed under subparagraph (A) be less than 226,000.

(2) The number computed under this paragraph for a fiscal year is the sum of the number
of aliens described in subparagraphs (A) and (B) of subsection (b)(2) who were issued immigrant
visas or who otherwise acquired the status of aliens lawfully admitted to the United States for per-
manent residence in the previous fiscal year.

(3)(A) The number computed under this paragraph for fiscal year 1992 is zero.

(B) The number computed under this paragraph for fiscal year 1993 is the difference (if any)
between the worldwide level established under paragraph (1) for the previous fiscal year and the
number of visas issued under section 203(a) during that fiscal year.

(C) The number computed under this paragraph for a subsequent fiscal year is the difference
(if any) between the maximum number of visas which may be issued under section 203(b) (relating
to employment-based immigrants) during the previous fiscal year and the number of visas issued
under that section during that year.

(4) The number computed under this paragraph for a fiscal year (beginning with fiscal year
1999) is the number of aliens who were paroled into the United States under section 212(d)(5) in
the second preceding fiscal year—

1 (A) who did not depart from the United States (without advance parole) within 365 days;
an
(B) who (i) did not acquire the status of aliens lawfully admitted to the United States for
permanent residence in the two preceding fiscal years, or (ii) acquired such status in such
years under a provision of law (other than section 201(b)) which exempts such adjustment from
the numerical limitation on the worldwide level of immigration under this section.

(5) If any alien described in paragraph (4) (other than an alien described in paragraph
(4)(B)(ii)) is subsequently admitted as an alien lawfully admitted for permanent residence, such
alien shall not again be considered for purposes of paragraph (1).

[(d) WORLDWIDE LEVEL OF EMPLOYMENT-BASED IMMIGRANTS.—(1) The worldwide level of em-
ployment-based immigrants under this subsection for a fiscal year is equal to—

[(A) 140,000, plus
[(B) the number computed under paragraph (2).

[(2)(A) The number computed under this paragraph for fiscal year 1992 is zero.

[(B) The number computed under this paragraph for fiscal year 1993 is the difference (if any)
between the worldwide level established under paragraph (1) for the previous fiscal year and the
number of visas issued under section 203(b) during that fiscal year.

[(C) The number computed under this paragraph for a subsequent fiscal year is the difference
(if any) between the maximum number of visas which may be issued under section 203(a) (relating
to family-sponsored immigrants) during the previous fiscal year and the number of visas issued
under that section during that year.

[(e) WORLDWIDE LEVEL OF DIVERSITY IMMIGRANTS.—The worldwide level of diversity immi-
grants is equal to 55,000 for each fiscal year.]
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(d) WORLDWIDE LEVEL OF EMPLOYMENT-BASED IMMIGRANTS.—The worldwide level of employ-
ment-based immigrants under this subsection for a fiscal year is equal to 205,000 (except that for
fiscal year 2020, such level is equal to 204,100).

(¢) WORLDWIDE LEVEL FOR CONTINGENT NONIMMIGRANTS AND CERTAIN CHILDREN OF NON-
IMMIGRANTS.—

(1) IN GENERAL.—The worldwide level of immigrants who may receive a visa under section
203(c) is equal to—

(A) 470,400 for fiscal year 2025; and

(B) for each fiscal year thereafter, any visas under this subsection for the prior fiscal
year that are unused, plus the lesser of—

(1) 78,400; and
(it) the number calculated under paragraph (3) for the fiscal year.

(2) CALCULATION OF TOTAL ELIGIBLE POOL.—The number calculated under this paragraph
is equal to—

(A) the number of applications received by the Secretary under section 1102(c) of divi-
sion B of the Border Security and Immigration Reform Act of 2018 during the application
period set forth in such section, plus

(B) the number of petitions filed by an alien described in section 203(c)(2) during the
period set forth in section 204(a)(1(D(ii)(1I).

(3) NUMBER OF VISAS REMAINING TO BE PLACE IN ESCROW.—The number calculated under
this paragraph for a fiscal year is equal to the number calculated under paragraph (2), less
the total number of visas issued under section 203(c) during the period beginning on October
1, 2024 and ending on the last day of the prior fiscal year.

(f) RULES FOR DETERMINING WHETHER CERTAIN ALIENS ARE IMMEDIATE RELATIVES.—

(1) AGE ON PETITION FILING DATE.—Except as provided in paragraphs (2) and (3), for pur-
poses of subsection (b)(2)(A)(i), a determination of whether an alien satisfies the age require-
ment in the matter preceding subparagraph (A) of section 101(b)(1) shall be made using the
age of the alien on the date on which the petition is filed with the Attorney General under
section 204 to classify the alien as an immediate relative under subsection (b)(2)(A)(1).

(2) AGE ON PARENT’S NATURALIZATION DATE.—In the case of a petition under section 204
initially filed for an alien child’s classification as a family-sponsored immigrant under section
203(a)(2)(A), based on the child’s parent being lawfully admitted for permanent residence, if
the petition is later converted, due to the naturalization of the parent, to a petition to classify
the alien as an immediate relative under subsection (b)(2)(A)1), the determination described
in paragraph (1) shall be made using the age of the alien on the date of the parent’s natu-
ralization.

[(3) AGE ON MARRIAGE TERMINATION DATE.—In the case of a petition under section 204 ini-
tially filed for an alien’s classification as a family-sponsored immigrant under section 203(a)(3),
based on the alien’s being a married son or daughter of a citizen, if the petition is later con-
verted, due to the legal termination of the alien’s marriage, to a petition to classify the alien
as an immediate relative under subsection (b)(2)(A)(i) or as an unmarried son or daughter of
a citizen under section 203(a)(1), the determination described in paragraph (1) shall be made
using the age of the alien on the date of the termination of the marriage.

[(4)] (3) APPLICATION TO SELF-PETITIONS.—Paragraphs [(1) through (3)1 (1) and (2) shall
apply to self-petitioners and derivatives of self-petitioners.

NUMERICAL LIMITATION TO ANY SINGLE FOREIGN STATE

SEc. 202. (a) PER COUNTRY LEVEL.—

(1) NONDISCRIMINATION.—(A) Except as specifically provided in paragraph (2) and in sec-
tions 101(a)(27), 201(b)(2)(A)(1), and 203, no person shall receive any preference or priority or
be discriminated against in the issuance of an immigrant visa because of the person’s race,
sex, nationality, place of birth, or place of residence.

(B) Nothing in this paragraph shall be construed to limit the authority of the Secretary
of State to determine the procedures for the processing of immigrant visa applications or the
locations where such applications will be processed.

(2) PER COUNTRY LEVELS FOR FAMILY-SPONSORED [AND EMPLOYMENT-BASED] IMMI-
GRANTS.—Subject to paragraphs [(3), (4), and (5),1 (3) and (4), the total number of immigrant
visas made available to natives of any single foreign state or dependent area under [sub-
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sections (a) and (b) of section 2031 section 203(a) in any fiscal year may not exceed [71 15
percent (in the case of a single foreign state) or 2 percent (in the case of a dependent area)
of the total number of such visas made available under [such subsections] such section in that
fiscal year.

(3) EXCEPTION IF ADDITIONAL VISAS AVAILABLE.—If because of the application of paragraph

(2) with respect to one or more foreign states or dependent areas, the total number of visas
available under [both subsections (a) and (b) of section 203] section 203(a) for a calendar quar-
ter exceeds the number of qualified immigrants who otherwise may be issued such a visa,
paragraph (2) shall not apply to visas made available to such states or areas during the re-
mainder of such calendar quarter.

(4) SPECIAL RULES FOR SPOUSES AND CHILDREN OF LAWFUL PERMANENT RESIDENT ALIENS.—

(A) 75 PERCENT OF 2ND PREFERENCE SET-ASIDE FOR SPOUSES AND CHILDREN NOT SUB-
JECT TO PER COUNTRY LIMITATION.—

(1) IN GENERAL.—Of the visa numbers made available under section 203(a) to im-
migrants described in section 203(a)(2)(A) in any fiscal year, 75 percent of the 2-A
floor (as defined in clause (ii)) shall be issued without regard to the numerical limita-
tion under paragraph (2).

(ii) 2—A FLOOR DEFINED.—In this paragraph, the term “2—A floor” means, for a fis-
cal year, 77 percent of the total number of visas made available under section 203(a)
to immigrants described in section 203(a)(2) in the fiscal year.

(B) TREATMENT OF REMAINING 25 PERCENT FOR COUNTRIES SUBJECT TO SUBSECTION
(e)—

(i) IN GENERAL.—Of the visa numbers made available under section 203(a) to im-
migrants described in section 203(a)(2)(A) in any fiscal year, the remaining 25 percent
of the 2—A floor shall be available in the case of a state or area that is subject to sub-
section (e) only to the extent that the total number of visas issued in accordance with
subparagraph (A) to natives of the foreign state or area is less than the subsection
(e) ceiling (as defined in clause (ii)).

(i1) SUBSECTION (e) CEILING DEFINED.—In clause (i), the term “subsection (e) ceil-
ing” means, for a foreign state or dependent area, 77 percent of the maximum number
of visas that may be made available under section 203(a) to immigrants who are na-
tives of the state or area under section 203(a)(2) consistent with subsection (e).

(C) TREATMENT OF UNMARRIED SONS AND DAUGHTERS IN COUNTRIES SUBJECT TO SUB-
SECTION (e).—In the case of a foreign state or dependent area to which subsection (e) ap-
plies, the number of immigrant visas that may be made available to natives of the state
or area under section 203(a)(2)(B) may not exceed—

(i) 23 percent of the maximum number of visas that may be made available under
section 203(a) to immigrants of the state or area described in section 203(a)(2) con-
sistent with subsection (e), or

(ii) the number (if any) by which the maximum number of visas that may be made
available under section 203(a) to immigrants of the state or area described in section
203(a)(2) consistent with subsection (e) exceeds the number of visas issued under sec-
tion 203(a)(2)(A),

whichever is greater.

[(D) LIMITING PASS DOWN FOR CERTAIN COUNTRIES SUBJECT TO SUBSECTION (e).—In the
case of a foreign state or dependent area to which subsection (e) applies, if the total num-
ber of visas issued under section 203(a)(2) exceeds the maximum number of visas that may
be made available to immigrants of the state or area under section 203(a)(2) consistent
with subsection (e) (determined without regard to this paragraph), in applying paragraphs
(3) and (4) of section 203(a) under subsection (e)(2) all visas shall be deemed to have been
required for the classes specified in paragraphs (1) and (2) of such section.]

[(5) RULES FOR EMPLOYMENT-BASED IMMIGRANTS.—

[(A) EMPLOYMENT-BASED IMMIGRANTS NOT SUBJECT TO PER COUNTRY LIMITATION IF AD-
DITIONAL VISAS AVAILABLE.—If the total number of visas available under paragraph (1), (2),
(3), (4), or (5) of section 203(b) for a calendar quarter exceeds the number of qualified im-
migrants who may otherwise be issued such visas, the visas made available under that
paragraph shall be issued without regard to the numerical limitation under paragraph (2)
of this subsection during the remainder of the calendar quarter.
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[(B) LIMITING FALL ACROSS FOR CERTAIN COUNTRIES SUBJECT TO SUBSECTION (e).—In
the case of a foreign state or dependent area to which subsection (e) applies, if the total
number of visas issued under section 203(b) exceeds the maximum number of visas that
may be made available to immigrants of the state or area under section 203(b) consistent
with subsection (e) (determined without regard to this paragraph), in applying subsection
(e) all visas shall be deemed to have been required for the classes of aliens specified in
section 203(b).1

(b) RULES FOR CHARGEABILITY.—Each independent country, self-governing dominion, mandated
territory, and territory under the international trusteeship system of the United Nations, other
than the United States and its outlying possessions, shall be treated as a separate foreign state
for the purposes of a numerical level established under subsection (a)(2) when approved by the Sec-
retary of State. All other inhabited lands shall be attributed to a foreign state specified by the Sec-
retary of State. For the purposes of this Act the foreign state to which an immigrant is chargeable
shall be determined by birth within such foreign state except that (1) an alien child, when accom-
panied by or following to join his alien parent or parents, may be charged to the foreign state of
either parent if such parent has received or would be qualified for an immigrant visa, if necessary
to prevent the separation of the child from the parent or parents, and if immigration charged to
the foreign state to which such parent has been or would be chargeable has not reached a numer-
ical level established under subsection (a)(2) for that fiscal year; (2) if an alien is chargeable to
a different foreign state from that of his spouse, the foreign state to which such alien is chargeable
may, if necessary to prevent the separation of husband and wife, be determined by the foreign state
of the spouse he is accompanying or following to join, if such spouse has received or would be quali-
fied for an immigrant visa and if immigration charged to the foreign state to which such spouse
has been or would be chargeable has not reached a numerical level established under subsection
(a)(2) for that fiscal year; (3) an alien born in the United States shall be considered as having been
born in the country of which he is a citizen or subject, or, if he is not a citizen or subject of any
country, in the last foreign country in which he had his residence as determined by the consular
officer; and (4) an alien born within any foreign state in which neither of his parents was born
and in which neither of his parents had a residence at the time of such alien’s birth may be
charged to the foreign state of either parent.

(¢) CHARGEABILITY FOR DEPENDENT AREAS.—Any immigrant born in a colony or other compo-
nent or dependent area of a foreign state overseas from the foreign state, other than an alien de-
scribed in section 201(b), shall be chargeable for the purpose of the limitation set forth in sub-
section (a), to the foreign state.

(d) CHANGES IN TERRITORY.—In the case of any change in the territorial limits of foreign
states, the Secretary of State shall, upon recognition of such change, issue appropriate instructions
to all diplomatic and consular offices.

[(e) SPECIAL RULES FOR COUNTRIES AT CEILING.—If it is determined that the total number of
immigrant visas made available under subsections (a) and (b) of section 203 to natives of any single
foreign state or dependent area will exceed the numerical limitation specified in subsection (a)(2)
in any fiscal year, in determining the allotment of immigrant visa numbers to natives under sub-
sections (a) and (b) of section 203, visa numbers with respect to natives of that state or area shall
be allocated (to the extent practicable and otherwise consistent with this section and section 203)
in a manner so that—

[(1) the ratio of the visa numbers made available under section 203(a) to the visa numbers
made available under section 203(b) is equal to the ratio of the worldwide level of immigration
under section 201(c) to such level under section 201(d);

[(2) except as provided in subsection (a)(4), the proportion of the visa numbers made avail-
able under each of paragraphs (1) through (4) of section 203(a) is equal to the ratio of the total
number of visas made available under the respective paragraph to the total number of visas
made available under section 203(a), and

[(3) except as provided in subsection (a)(5), the proportion of the visa numbers made avail-
able under each of paragraphs (1) through (5) of section 203(b) is equal to the ratio of the total
number of visas made available under the respective paragraph to the total number of visas
made available under section 203(b).

Nothing in this subsection shall be construed as limiting the number of visas that may be issued
to natives of a foreign state or dependent area under section 203(a) or 203(b) if there is insufficient
demand for visas for such natives under section 203(b) or 203(a), respectively, or as limiting the
number of visas that may be issued under section 203(a)(2)(A) pursuant to subsection (a)(4)(A).]1
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ALLOCATION OF IMMIGRANT VISAS

SEcC. 203. (a) PREFERENCE ALLOCATION FOR FAMILY-SPONSORED IMMIGRANTS.—Aliens subject to
the worldwide level specified in section 201(c) for family-sponsored immigrants shall be allotted
visas as follows:

(1) UNMARRIED SONS AND DAUGHTERS OF CITIZENS.—Qualified immigrants who are the un-
married sons or daughters of citizens of the United States shall be allocated visas in a number
not to exceed 23,400, plus any visas not required for the class specified in [paragraph (4)]1
paragraph (2).

(2) SPOUSES AND UNMARRIED SONS AND UNMARRIED DAUGHTERS OF PERMANENT RESIDENT
ALIENS.—Qualified immigrants—

(A) who are the spouses or children of an alien lawfully admitted for permanent resi-
dence, or

(B) who are the unmarried sons or unmarried daughters (but are not the children) of
an alien lawfully admitted for permanent residence,

shall be allocated visas in a number not to exceed 114,200, plus the number (if any) by which

such worldwide level exceeds 226,000, plus any visas not required for the class specified in

paragraph (1); except that not less than 77 percent of such visa numbers shall be allocated

to aliens described in subparagraph (A).

[(3) MARRIED SONS AND MARRIED DAUGHTERS OF CITIZENS.—Qualified immigrants who are
the married sons or married daughters of citizens of the United States shall be allocated visas
in a number not to exceed 23,400, plus any visas not required for the classes specified in para-
graphs (1) and (2).

[(4) BROTHERS AND SISTERS OF CITIZENS.—Qualified immigrants who are the brothers or
sisters of citizens of the United States, if such citizens are at least 21 years of age, shall be
allocated visas in a number not to exceed 65,000, plus any visas not required for the classes
specified in paragraphs (1) through (3).]

(b) PREFERENCE ALLOCATION FOR EMPLOYMENT-BASED IMMIGRANTS.—Aliens subject to the
worldwide level specified in section 201(d) for employment-based immigrants in a fiscal year shall
be allotted visas as follows:

(1) PrIORITY WORKERS.—Visas shall first be made available in a number not to exceed
[28.6 percent of such worldwide levell 60,040 (except that for fiscal year 2020, such number
is equal to 59,740), plus any visas not required for the classes specified in paragraphs (4) and
(5), to qualified immigrants who are aliens described in any of the following subparagraphs
(A) through (C):

(A) ALIENS WITH EXTRAORDINARY ABILITY.—An alien is described in this subparagraph
if—

(i) the alien has extraordinary ability in the sciences, arts, education, business,
or athletics which has been demonstrated by sustained national or international ac-
claim and whose achievements have been recognized in the field through extensive
documentation,

(ii) the alien seeks to enter the United States to continue work in the area of ex-
traordinary ability, and

(iii) the alien’s entry into the United States will substantially benefit prospectively
the United States.

(B) OUTSTANDING PROFESSORS AND RESEARCHERS.—AnN alien is described in this sub-
paragraph if—

(i) the alien is recognized internationally as outstanding in a specific academic
area,

(i1) the alien has at least 3 years of experience in teaching or research in the aca-
demic area, and

(ii1) the alien seeks to enter the United States—

(I) for a tenured position (or tenure-track position) within a university or in-
stitution of higher education to teach in the academic area,

(II) for a comparable position with a university or institution of higher edu-
cation to conduct research in the area, or

(IIT) for a comparable position to conduct research in the area with a depart-
ment, division, or institute of a private employer, if the department, division, or
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institute employs at least 3 persons full-time in research activities and has
achieved documented accomplishments in an academic field.

(C) CERTAIN MULTINATIONAL EXECUTIVES AND MANAGERS.—An alien is described in
this subparagraph if the alien, in the 3 years preceding the time of the alien’s application
for classification and admission into the United States under this subparagraph, has been
employed for at least 1 year by a firm or corporation or other legal entity or an affiliate
or subsidiary thereof and the alien seeks to enter the United States in order to continue
to render services to the same employer or to a subsidiary or affiliate thereof in a capacity
that is managerial or executive.

(2) ALIENS WHO ARE MEMBERS OF THE PROFESSIONS HOLDING ADVANCED DEGREES OR ALIENS

OF EXCEPTIONAL ABILITY.—

(A) IN GENERAL.—Visas shall be made available, in a number not to exceed [28.6 per-
cent of such worldwide levell 60,040 (except that for fiscal year 2020, such number is equal
to 59,740), plus any visas not required for the classes specified in paragraph (1), to quali-
fied immigrants who are members of the professions holding advanced degrees or their
equivalent or who because of their exceptional ability in the sciences, arts, or business,
will substantially benefit prospectively the national economy, cultural or educational inter-
ests, or welfare of the United States, and whose services in the sciences, arts, professions,
or business are sought by an employer in the United States.

(B)(i) Subject to clause (ii), the Attorney General may, when the Attorney General
deems it to be in the national interest, waive the requirements of subparagraph (A) that
an alien’s services in the sciences, arts, professions, or business be sought by an employer
in the United States.

(ii))(I) The Attorney General shall grant a national interest waiver pursuant to clause
(i) on behalf of any alien physician with respect to whom a petition for preference classi-
fication has been filed under subparagraph (A) if—

(aa) the alien physician agrees to work full time as a physician in an area or areas
designated by the Secretary of Health and Human Services as having a shortage of
health care professionals or at a health care facility under the jurisdiction of the Sec-
retary of Veterans Affairs; and

(bb) a Federal agency or a department of public health in any State has previously
determined that the alien physician’s work in such an area or at such facility was in
the public interest.

(IT) No permanent resident visa may be issued to an alien physician described in
subclause (I) by the Secretary of State under section 204(b), and the Attorney General
may not adjust the status of such an alien physician from that of a nonimmigrant
alien to that of a permanent resident alien under section 245, until such time as the
alien has worked full time as a physician for an aggregate of 5 years (not including
the time served in the status of an alien described in section 101(a)(15)(J)), in an area
or areas designated by the Secretary of Health and Human Services as having a short-
age of health care professionals or at a health care facility under the jurisdiction of
the Secretary of Veterans Affairs.

(IIT) Nothing in this subparagraph may be construed to prevent the filing of a pe-
tition with the Attorney General for classification under section 204(a), or the filing
of an application for adjustment of status under section 245, by an alien physician de-
scribed in subclause (I) prior to the date by which such alien physician has completed
the service described in subclause (II).

(IV) The requirements of this subsection do not affect waivers on behalf of alien
physicians approved under [section 203(b)(2)(B)] clause (i) before the enactment date
of this subsection. In the case of a physician for whom an application for a waiver was
filed under [section 203(b)(2)(B)]1 clause (i) prior to November 1, 1998, the Attorney
General shall grant a national interest waiver pursuant to [section 203(b)(2)(B)]
clause (i) except that the alien is required to have worked full time as a physician
for an aggregate of 3 years (not including time served in the status of an alien de-
scribed in section 101(a)(15)(J)) before a visa can be issued to the alien under section
204(b) or the status of the alien is adjusted to permanent resident under section 245.
(C) DETERMINATION OF EXCEPTIONAL ABILITY.—In determining under subparagraph (A)

whether an immigrant has exceptional ability, the possession of a degree, diploma, certifi-
cate, or similar award from a college, university, school, or other institution of learning
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or a license to practice or certification for a particular profession or occupation shall not
by itself be considered sufficient evidence of such exceptional ability.
(3) SKILLED WORKERS, PROFESSIONALS, AND OTHER WORKERS.—

(A) IN GENERAL.—Visas shall be made available, in a number not to exceed [28.6 per-
cent of such worldwide levell 60,040 (except that for fiscal year 2020, such number is equal
to 59,740), plus any visas not required for the classes specified in paragraphs (1) and (2),
to the following classes of aliens who are not described in paragraph (2):

(i) SKILLED WORKERS.—Qualified immigrants who are capable, at the time of peti-
tioning for classification under this paragraph, of performing skilled labor (requiring
at least 2 years training or experience), not of a temporary or seasonal nature, for
which qualified workers are not available in the United States.

(i1) PROFESSIONALS.—Qualified immigrants who hold baccalaureate degrees and
who are members of the professions.

(iii) OTHER WORKERS.—Other qualified immigrants who are capable, at the time
of petitioning for classification under this paragraph, of performing unskilled labor,
not of a temporary or seasonal nature, for which qualified workers are not available
in the United States.

(B) LIMITATION ON OTHER WORKERS.—Not more than 10,000 of the visas made avail-
able under this paragraph in any fiscal year may be available for qualified immigrants
described in subparagraph (A)(iii).

(C) LABOR CERTIFICATION REQUIRED.—An immigrant visa may not be issued to an im-
migrant under subparagraph (A) until the consular officer is in receipt of a determination
made by the Secretary of Labor pursuant to the provisions of section 212(a)(5)(A).

(4) CERTAIN SPECIAL IMMIGRANTS.—Visas shall be made available, in a number not to ex-

ceed [7.1 percent of such worldwide levell 14,940, to qualified special immigrants described
in section 101(a)(27) (other than those described in subparagraph (A) or (B) thereof), of which
not more than 5,000 may be made available in any fiscal year to special immigrants described
in subclause (IT) or (ITI) of section 101(a)(27)(C)(ii), and not more than 100 may be made avail-
able in any fiscal year to special immigrants, excluding spouses and children, who are de-
scribed in section 101(a)(27)(M).

(5) EMPLOYMENT CREATION.—

(A) IN GENERAL.—Visas shall be made available, in a number not to exceed [7.1 per-
cent of such worldwide levell 9,940, to qualified immigrants seeking to enter the United
States for the purpose of engaging in a new commercial enterprise (including a limited
partnership)—

(1) in which such alien has invested (after the date of the enactment of the Immi-
gration Act of 1990) or, is actively in the process of investing, capital in an amount
not less than the amount specified in subparagraph (C), and

(i) which will benefit the United States economy and create full-time employment
for not fewer than 10 United States citizens or aliens lawfully admitted for permanent
residence or other immigrants lawfully authorized to be employed in the United States
(other than the immigrant and the immigrant’s spouse, sons, or daughters).

(B) SET-ASIDE FOR TARGETED EMPLOYMENT AREAS.—

(i) IN GENERAL.—Not less than 3,000 of the visas made available under this para-
graph in each fiscal year shall be reserved for qualified immigrants who invest in a
new commercial enterprise described in subparagraph (A) which will create employ-
ment in a targeted employment area.

(il) TARGETED EMPLOYMENT AREA DEFINED.—In this paragraph, the term “targeted
employment area” means, at the time of the investment, a rural area or an area which
has experienced high unemployment (of at least 150 percent of the national average
rate).

(iii) RURAL AREA DEFINED.—In this paragraph, the term “rural area” means any
area other than an area within a metropolitan statistical area or within the outer
boundary of any city or town having a population of 20,000 or more (based on the most
recent decennial census of the United States).

(C) AMOUNT OF CAPITAL REQUIRED.—

(i) IN GENERAL.—Except as otherwise provided in this subparagraph, the amount
of capital required under subparagraph (A) shall be $1,000,000. The Attorney General,
in consultation with the Secretary of Labor and the Secretary of State, may from time
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to time prescribe regulations increasing the dollar amount specified under the pre-

vious sentence.

(i1) ADJUSTMENT FOR TARGETED EMPLOYMENT AREAS.—The Attorney General may,
in the case of investment made in a targeted employment area, specify an amount of
capital required under subparagraph (A) that is less than (but not less than %z of) the
amount specified in clause (i).

(iii)) ADJUSTMENT FOR HIGH EMPLOYMENT AREAS.—In the case of an investment
made in a part of a metropolitan statistical area that at the time of the investment—

(I) is not a targeted employment area, and
(IT) is an area with an unemployment rate significantly below the national av-
erage unemployment rate,

the Attorney General may specify an amount of capital required under subparagraph

(A) that is greater than (but not greater than 3 times) the amount specified in clause

@).

(D) FULL-TIME EMPLOYMENT DEFINED.—In this paragraph, the term “full-time employ-
ment” means employment in a position that requires at least 35 hours of service per week
at any time, regardless of who fills the position.

(6) SPECIAL RULES FOR “K” SPECIAL IMMIGRANTS.—

(A) NOT COUNTED AGAINST NUMERICAL LIMITATION IN YEAR INVOLVED.—Subject to sub-
paragraph (B), the number of immigrant visas made available to special immigrants under
section 101(a)(27)(K) in a fiscal year shall not be subject to the numerical limitations of
this subsection or of section 202(a).

(B) COUNTED AGAINST NUMERICAL LIMITATIONS IN FOLLOWING YEAR.—

(i) REDUCTION IN EMPLOYMENT-BASED IMMIGRANT CLASSIFICATIONS.—The number
of visas made available in any fiscal year under paragraphs (1), (2), and (3) shall each
be reduced by 5 of the number of visas made available in the previous fiscal year
to special immigrants described in section 101(a)(27)(K).

(ii) REDUCTION IN PER COUNTRY LEVEL.—The number of visas made available in
each fiscal year to natives of a foreign state under section 202(a) shall be reduced by
the number of visas made available in the previous fiscal year to special immigrants
described in section 101(a)(27)(K) who are natives of the foreign state.

(iii) REDUCTION IN EMPLOYMENT-BASED IMMIGRANT CLASSIFICATIONS WITHIN PER
COUNTRY CEILING.—In the case of a foreign state subject to section 202(e) in a fiscal
year (and in the previous fiscal year), the number of visas made available and allo-
cated to each of paragraphs (1) through (3) of this subsection in the fiscal year shall
be reduced by V5 of the number of visas made available in the previous fiscal year
to special immigrants described in section 101(a)(27)(K) who are natives of the foreign
state.

[(¢) DIVERSITY IMMIGRANTS.—

[(1) IN GENERAL.—Except as provided in paragraph (2), aliens subject to the worldwide

level specified in section 201(e) for diversity immigrants shall be allotted visas each fiscal year
as follows:

[(A) DETERMINATION OF PREFERENCE IMMIGRATION.—The Attorney General shall de-
termine for the most recent previous 5-fiscal-year period for which data are available, the
total number of aliens who are natives of each foreign state and who (i) were admitted
or otherwise provided lawful permanent resident status (other than under this subsection)
and (ii) were subject to the numerical limitations of section 201(a) (other than paragraph
(3) thereof) or who were admitted or otherwise provided lawful permanent resident status
as an immediate relative or other alien described in section 201(b)(2).

[(B) IDENTIFICATION OF HIGH-ADMISSION AND LOW-ADMISSION REGIONS AND HIGH-AD-
MISSION AND LOW-ADMISSION STATES.—The Attorney General—

[() shall identify—

[(I) each region (each in this paragraph referred to as a “high-admission re-
gion”) for which the total of the numbers determined under subparagraph (A) for
states in the region is greater than V6 of the total of all such numbers, and

L(II) each other region (each in this paragraph referred to as a “low-admission
region”); and
[(i1) shall identify—
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[(I) each foreign state for which the number determined under subparagraph
(A) is greater than 50,000 (each such state in this paragraph referred to as a
“high-admission state”), and
[(II) each other foreign state (each such state in this paragraph referred to
as a “low-admission state”).
[(C) DETERMINATION OF PERCENTAGE OF WORLDWIDE IMMIGRATION ATTRIBUTABLE TO

HIGH-ADMISSION REGIONS.—The Attorney General shall determine the percentage of the
total of the numbers determined under subparagraph (A) that are numbers for foreign
states in high-admission regions.

AND

[(D) DETERMINATION OF REGIONAL POPULATIONS EXCLUDING HIGH-ADMISSION STATES
RATIOS OF POPULATIONS OF REGIONS WITHIN LOW-ADMISSION REGIONS AND HIGH-ADMIS-

SION REGIONS.—The Attorney General shall determine—

[(i) based on available estimates for each region, the total population of each re-
gion not including the population of any high-admission state;

[(ii) for each low-admission region, the ratio of the population of the region deter-
mined under clause (i) to the total of the populations determined under such clause
for all the low-admission regions; and

[(iii) for each high-admission region, the ratio of the population of the region de-
termined under clause (i) to the total of the populations determined under such clause
for all the high-admission regions.

[(E) DISTRIBUTION OF VISAS.—

[(i) NO VISAS FOR NATIVES OF HIGH-ADMISSION STATES.—The percentage of visas
made available under this paragraph to natives of a high-admission state is 0.

[(ii1) FOR LOW-ADMISSION STATES IN LOW-ADMISSION REGIONS.—Subject to clauses
(iv) and (v), the percentage of visas made available under this paragraph to natives
((%ther than natives of a high-admission state) in a low-admission region is the product
0 R—

[(I) the percentage determined under subparagraph (C), and

D) [)(II) the population ratio for that region determined under subparagraph

D)(ii).

[(iii) FOR LOW-ADMISSION STATES IN HIGH-ADMISSION REGIONS.—Subject to clauses
(iv) and (v), the percentage of visas made available under this paragraph to natives
(otheflj than natives of a high-admission state) in a high-admission region is the prod-
uct of—

1 [(I) 100 percent minus the percentage determined under subparagraph (C),
an

D) [()II) the population ratio for that region determined under subparagraph

D)(ii).

[(iv) REDISTRIBUTION OF UNUSED VISA NUMBERS.—If the Secretary of State esti-
mates that the number of immigrant visas to be issued to natives in any region for
a fiscal year under this paragraph is less than the number of immigrant visas made
available to such natives under this paragraph for the fiscal year, subject to clause
(v), the excess visa numbers shall be made available to natives (other than natives
of a high-admission state) of the other regions in proportion to the percentages other-
wise specified in clauses (ii) and (iii).

[(v) LIMITATION ON VISAS FOR NATIVES OF A SINGLE FOREIGN STATE.—The percent-
age of visas made available under this paragraph to natives of any single foreign state
for any fiscal year shall not exceed 7 percent.

[(F) REGION DEFINED.—Only for purposes of administering the diversity program

under this subsection, Northern Ireland shall be treated as a separate foreign state, each
colony or other component or dependent area of a foreign state overseas from the foreign
state shall be treated as part of the foreign state, and the areas described in each of the
following clauses shall be considered to be a separate region:

[(1) Africa.

[(ii) Asia.

[(iii) Europe.

[(iv) North America (other than Mexico).

[(v) Oceania.

[(vi) South America, Mexico, Central America, and the Caribbean.
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[(2) REQUIREMENT OF EDUCATION OR WORK EXPERIENCE.—An alien is not eligible for a visa
under this subsection unless the alien—

[(A) has at least a high school education or its equivalent, or

[(B) has, within 5 years of the date of application for a visa under this subsection,
at least 2 years of work experience in an occupation which requires at least 2 years of
training or experience.

[(3) MAINTENANCE OF INFORMATION.—The Secretary of State shall maintain information
on the age, occupation, education level, and other relevant characteristics of immigrants issued
visas under this subsection.]

(d) TREATMENT OF FAMILY MEMBERS.—A spouse or child as defined in subparagraph (A), (B),
(C), (D), or (E) of section 101(b)(1) shall, if not otherwise entitled to an immigrant status and the
immediate issuance of a visa under [subsection (a), (b), or (c¢)] subsection (a) or (b), be entitled
to the same status, and the same order of consideration provided in the respective subsection, if
accompanying or following to join, the spouse or parent.

(e) ORDER OF CONSIDERATION.—(1) Immigrant visas made available under subsection (a) or (b)
shall be issued to eligible immigrants in the order in which a petition in behalf of each such immi-
grant is filed with the Attorney General (or in the case of special immigrants under section
101(a)(27)(D), with the Secretary of State) as provided in section 204(a).

[(2) Immigrant visa numbers made available under subsection (c) (relating to diversity immi-
grants) shall be issued to eligible qualified immigrants strictly in a random order established by
the Secretary of State for the fiscal year involved.

[(3)] (2) Waiting lists of applicants for visas under this section shall be maintained in accord-
ance with regulations prescribed by the Secretary of State.

(f) AUTHORIZATION FOR ISSUANCE.—In the case of any alien claiming in his application for an
immigrant visa to be described in section 201(b)(2) or in [subsection (a), (b), or (c) of this section]
subsection (a) or (b), the consular officer shall not grant such status until he has been authorized
to do so as provided by section 204.

(g) LisTs.—For purposes of carrying out the Secretary’s responsibilities in the orderly adminis-
tration of this section, the Secretary of State may make reasonable estimates of the anticipated
numbers of visas to be issued during any quarter of any fiscal year within each of the categories
under [subsections (a), (b), and (c)] subsections (a) and (b) and to rely upon such estimates in au-
thorizing the issuance of visas. The Secretary of State shall terminate the registration of any alien
who fails to apply for an immigrant visa within one year following notification to the alien of the
availability of such visa, but the Secretary shall reinstate the registration of any such alien who
establishes within 2 years following the date of notification of the availability of such visa that
such failure to apply was due to circumstances beyond the alien’s control.

(h) RULES FOR DETERMINING WHETHER CERTAIN ALIENS ARE CHILDREN.—

(1) IN GENERAL.—For purposes of subsections (a)(2)(A) and (d), a determination of whether
an alien satisfies the age requirement in the matter preceding subparagraph (A) of section
101(b)(1) shall be made using—

(A) the age of the alien on the date on which an immigrant visa number becomes
available for such alien (or, in the case of subsection (d), the date on which an immigrant
visa number became available for the alien’s parent), but only if the alien has sought to
acquire the status of an alien lawfully admitted for permanent residence within one year
of such availability; reduced by

(B) the number of days in the period during which the applicable petition described
in paragraph (2) was pending.

(2) PETITIONS DESCRIBED.—The petition described in this paragraph is—

(A) with respect to a relationship described in subsection (a)(2)(A), a petition filed
under section 204 for classification of an alien child under subsection (a)(2)(A); or

(B) with respect to an alien child who is a derivative beneficiary under subsection (d),
a petition filed under section 204 for classification of the alien’s parent under [subsection
(a), (b), or (c)] subsection (a) or (b).

(3) RETENTION OF PRIORITY DATE.—If the age of an alien is determined under paragraph
(1) to be 21 years of age or older for the purposes of subsections (a)(2)(A) and (d), the alien’s
petition shall automatically be converted to the appropriate category and the alien shall retain
the original priority date issued upon receipt of the original petition.

(4) APPLICATION TO SELF-PETITIONS.—Paragraphs (1) through (3) shall apply to self-peti-
tioners and derivatives of self-petitioners.
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PROCEDURE FOR GRANTING IMMIGRANT STATUS

SEC. 204. (a)(1)(A)(i) Except as provided in clause (viii), any citizen of the United States claim-
ing that an alien is entitled to classification by reason of a relationship described in [paragraph
(1), (3), or (4)1 paragraph (1) of section 203(a) or to an immediate relative status under section
201(b)(2)(A)({1) may file a petition with the Attorney General for such classification.

(i1) An alien spouse described in the second sentence of section 201(b)(2)(A)(i) also may file a
petition with the Attorney General under this subparagraph for classification of the alien (and the
alien’s children) under such section.

(ii1)(I) An alien who is described in subclause (II) may file a petition with the Attorney General
under this clause for classification of the alien (and any child of the alien) if the alien demonstrates
to the Attorney General that—

(aa) the marriage or the intent to marry the United States citizen was entered into in good
faith by the alien; and

(bb) during the marriage or relationship intended by the alien to be legally a marriage,
the alien or a child of the alien has been battered or has been the subject of extreme cruelty
perpetrated by the alien’s spouse or intended spouse.

(II) For purposes of subclause (I), an alien described in this subclause is an alien—

(aa)(AA) who is the spouse of a citizen of the United States;

(BB) who believed that he or she had married a citizen of the United States and with
whom a marriage ceremony was actually performed and who otherwise meets any applicable
requirements under this Act to establish the existence of and bona fides of a marriage, but
\évhose marriage is not legitimate solely because of the bigamy of such citizen of the United

tates; or

(CC) who was a bona fide spouse of a United States citizen within the past 2 years and—

(aaa) whose spouse died within the past 2 years;

(bbb) whose spouse lost or renounced citizenship status within the past 2 years related
to an incident of domestic violence; or

(ccc) who demonstrates a connection between the legal termination of the marriage
within the past 2 years and battering or extreme cruelty by the United States citizen
spouse;

(bb) who is a person of good moral character;

(cc) who is eligible to be classified as an immediate relative under section 201(b)(2)(A)(1)
or who would have been so classified but for the bigamy of the citizen of the United States
that the alien intended to marry; and

(dd) who has resided with the alien’s spouse or intended spouse.

(iv) An alien who is the child of a citizen of the United States, or who was a child of a United
States citizen parent who within the past 2 years lost or renounced citizenship status related to
an incident of domestic violence, and who is a person of good moral character, who is eligible to
be classified as an immediate relative under section 201(b)(2)(A)(i), and who resides, or has resided
in the past, with the citizen parent may file a petition with the Attorney General under this sub-
paragraph for classification of the alien (and any child of the alien) under such section if the alien
demonstrates to the Attorney General that the alien has been battered by or has been the subject
of extreme cruelty perpetrated by the alien’s citizen parent. For purposes of this clause, residence
includes any period of visitation.

(v) An alien who—

(I) is the spouse, intended spouse, or child living abroad of a citizen who—

(aa) is an employee of the United States Government;
(bb) is a member of the uniformed services (as defined in section 101(a) of title 10,

United States Code); or

(cc) has subjected the alien or the alien’s child to battery or extreme cruelty in the

United States; and

(IT) is eligible to file a petition under clause (iii) or (iv),

shall file such petition with the Attorney General under the procedures that apply to self-peti-
tioners under clause (iii) or (iv), as applicable.

(vi) For the purposes of any petition filed under clause (iii) or (iv), the denaturalization, loss
or renunciation of citizenship, death of the abuser, divorce, or changes to the abuser’s citizenship
status after filing of the petition shall not adversely affect the approval of the petition, and for
approved petitions shall not preclude the classification of the eligible self-petitioning spouse or
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child as an immediate relative or affect the alien’s ability to adjust status under subsections (a)
and (c) of section 245 or obtain status as a lawful permanent resident based on the approved self-
petition under such clauses.

(vii) An alien may file a petition with the Secretary of Homeland Security under this subpara-
graph for classification of the alien under section 201(b)(2)(A)() if the alien—

(I) is the parent of a citizen of the United States or was a parent of a citizen of the United
States who, within the past 2 years, lost or renounced citizenship status related to an incident
of domestic violence or died;

(IT) is a person of good moral character;

(ITI) is eligible to be classified as an immediate relative under section 201(b)(2)(A)(1);

(IV) resides, or has resided, with the citizen daughter or son; and

(V) demonstrates that the alien has been battered or subject to extreme cruelty by the cit-
izen daughter or son.

(viii)(I) Clause (i) shall not apply to a citizen of the United States who has been
convicted of a specified offense against a minor, unless the Secretary of Homeland Se-
curity, in the Secretary’s sole and unreviewable discretion, determines that the citizen
tgcl)sgs no risk to the alien with respect to whom a petition described in clause (i) is
iled.

(II) For purposes of subclause (I), the term “specified offense against a minor” is
defined as in section 111 of the Adam Walsh Child Protection and Safety Act of 2006.

(B)1)I) Except as provided in subclause (II), any alien lawfully admitted for permanent resi-
dence claiming that an alien is entitled to a classification by reason of the relationship described
in section 203(a)(2) may file a petition with the Attorney General for such classification.

L(D1 (ID) Subclause (I) shall not apply in the case of an alien lawfully ad-
mitted for permanent residence who has been convicted of a specified offense
against a minor (as defined in subparagraph (A)(viii)(I)), unless the Secretary
of Homeland Security, in the Secretary’s sole and unreviewable discretion, de-
termines that such person poses no risk to the alien with respect to whom
a petition described in subclause (I) is filed.

(i1)(I) An alien who is described in subclause (II) may file a petition with the Attorney General
under this clause for classification of the alien (and any child of the alien) if such a child has not
been classified under clause (iii) of section 203(a)(2)(A) and if the alien demonstrates to the Attor-
ney General that—

(aa) the marriage or the intent to marry the lawful permanent resident was entered into
in good faith by the alien; and

(bb) during the marriage or relationship intended by the alien to be legally a marriage,
the alien or a child of the alien has been battered or has been the subject of extreme cruelty
perpetrated by the alien’s spouse or intended spouse.

(IT) For purposes of subclause (I), an alien described in this paragraph is an alien—

(aa)(AA) who is the spouse of a lawful permanent resident of the United States; or

(BB) who believed that he or she had married a lawful permanent resident of the United
States and with whom a marriage ceremony was actually performed and who otherwise meets
any applicable requirements under this Act to establish the existence of and bona fides of a
marriage, but whose marriage is not legitimate solely because of the bigamy of such lawful
permanent resident of the United States; or

(CC) who was a bona fide spouse of a lawful permanent resident within the past 2 years
and—

(aaa) whose spouse lost status within the past 2 years due to an incident of domestic
violence; or

(bbb) who demonstrates a connection between the legal termination of the marriage
within the past 2 years and battering or extreme cruelty by the lawful permanent resident
spouse;

(bb) who is a person of good moral character;

(cc) who is eligible to be classified as a spouse of an alien lawfully admitted for permanent
residence under section 203(a)(2)(A) or who would have been so classified but for the bigamy
of the lawful permanent resident of the United States that the alien intended to marry; and

(dd) who has resided with the alien’s spouse or intended spouse.

(iii) An alien who is the child of an alien lawfully admitted for permanent residence, or who
was the child of a lawful permanent resident who within the past 2 years lost lawful permanent
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resident status due to an incident of domestic violence, and who is a person of good moral char-
acter, who is eligible for classification under section 203(a)(2)(A), and who resides, or has resided
in the past, with the alien’s permanent resident alien parent may file a petition with the Attorney
General under this subparagraph for classification of the alien (and any child of the alien) under
such section if the alien demonstrates to the Attorney General that the alien has been battered
by or has been the subject of extreme cruelty perpetrated by the alien’s permanent resident parent.
(iv) An alien who—
(I) is the spouse, intended spouse, or child living abroad of a lawful permanent resident
who—
(aa) is an employee of the United States Government;
(bb) is a member of the uniformed services (as defined in section 101(a) of title 10,
United States Code); or
(cc) has subjected the alien or the alien’s child to battery or extreme cruelty in the
United States; and
(IT) is eligible to file a petition under clause (ii) or (iii),
shall file such petition with the Attorney General under the procedures that apply to self-peti-
tioners under clause (ii) or (iii), as applicable.

(v)(I) For the purposes of any petition filed or approved under clause (ii) or (iii), divorce, or
the loss of lawful permanent resident status by a spouse or parent after the filing of a petition
under that clause shall not adversely affect approval of the petition, and, for an approved petition,
shall not affect the alien’s ability to adjust status under subsections (a) and (c) of section 245 or
obtain status as a lawful permanent resident based on an approved self-petition under clause (ii)
or (iii).

(IT) Upon the lawful permanent resident spouse or parent becoming or establishing the exist-
ence of United States citizenship through naturalization, acquisition of citizenship, or other means,
any petition filed with the Immigration and Naturalization Service and pending or approved under
clause (ii) or (iii) on behalf of an alien who has been battered or subjected to extreme cruelty shall
be deemed reclassified as a petition filed under subparagraph (A) even if the acquisition of citizen-
ship occurs after divorce or termination of parental rights.

(C) Notwithstanding section 101(f), an act or conviction that is waivable with respect to the
petitioner for purposes of a determination of the petitioner’s admissibility under section 212(a) or
deportability under section 237(a) shall not bar the Attorney General from finding the petitioner
to be of good moral character under subparagraph (A)(ii), (A)(iv), (B)(i), or (B)(iii) if the Attorney
General finds that the act or conviction was connected to the alien’s having been battered or sub-
jected to extreme cruelty.

(D)@)I) Any child who attains 21 years of age who has filed a petition under clause (iv) of
section 204(a)(1)(A) or section 204(a)(1)(B)(iii) that was filed or approved before the date on which
the child attained 21 years of age shall be considered (if the child has not been admitted or ap-
proved for lawful permanent residence by the date the child attained 21 years of age) a petitioner
for preference status under [paragraph (1), (2), or (3)1 paragraph (1) or (2) of section 203(a), which-
ever paragraph is applicable, with the same priority date assigned to the self-petition filed under
clause (iv) of section 204(a)(1)(A) or section 204(a)(1)(B)(iii). No new petition shall be required to
be filed.

(IT) Any individual described in subclause (I) is eligible for deferred action and work authoriza-
tion.

(ITT) Any derivative child who attains 21 years of age who is included in a petition described
in clause (ii) that was filed or approved before the date on which the child attained 21 years of
age shall be considered (if the child has not been admitted or approved for lawful permanent resi-
dence by the date the child attained 21 years of age) a VAWA self-petitioner with the same priority
date as that assigned to the petitioner in any petition described in clause (ii). No new petition shall
be required to be filed.

(IV) Any individual described in subclause (III) and any derivative child of a petition described
in clause (ii) is eligible for deferred action and work authorization.

(i) The petition referred to in clause (i)(III) is a petition filed by an alien under subparagraph
(A)3ii), (A)v), (B)(i) or (B)(iii) in which the child is included as a derivative beneficiary.

(ii1)) Nothing in the amendments made by the Child Status Protection Act shall be construed
to limit or deny any right or benefit provided under this subparagraph.
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(iv) Any alien who benefits from this subparagraph may adjust status in accordance with sub-
sections (a) and (c) of section 245 as an alien having an approved petition for classification under
subparagraph (A)(iii), (A)(iv), (B)(ii), or (B)(ii).

(v) For purposes of this paragraph, an individual who is not less than 21 years of age, who
qualified to file a petition under subparagraph (A)@iv) or (B)(iii) as of the day before the date on
which the individual attained 21 years of age, and who did not file such a petition before such
day, shall be treated as having filed a petition under such subparagraph as of such day if a petition
is filed for the status described in such subparagraph before the individual attains 25 years of age
and the individual shows that the abuse was at least one central reason for the filing delay.
Clauses (i) through (iv) of this subparagraph shall apply to an individual described in this clause
in the same manner as an individual filing a petition under subparagraph (A)@iv).

(E) Any alien desiring to be classified under section 203(b)(1)(A), or any person on behalf of
such an alien, may file a petition with the Attorney General for such classification.

(F) Any employer desiring and intending to employ within the United States an alien entitled
to classification under section 203(b)(1)(B), 203(b)(1)(C), 203(b)(2), or 203(b)(3) may file a petition
with the Attorney General for such classification.

(G)3) Any alien (other than a special immigrant under section 101(a)(27)(D)) desiring to be
classified under section 203(b)(4), or any person on behalf of such an alien, may file a petition with
the Attorney General for such classification.

(i) Aliens claiming status as a special immigrant under section 101(a)(27)(D) may file a peti-
tion only with the Secretary of State and only after notification by the Secretary that such status
has been recommended and approved pursuant to such section.

(H) Any alien desiring to be classified under section 203(b)(5) may file a petition with the At-
torney General for such classification.

[(D() Any alien desiring to be provided an immigrant visa under section 203(c) may file a peti-
tion at the place and time determined by the Secretary of State by regulation. Only one such peti-
tion may be filed by an alien with respect to any petitioning period established. If more than one
petition is submitted all such petitions submitted for such period by the alien shall be voided.

[@1)(I) The Secretary of State shall designate a period for the filing of petitions with respect
tg visas azvhich may be issued under section 203(c) for the fiscal year beginning after the end of
the period.

[(II) Aliens who qualify, through random selection, for a visa under section 203(c) shall remain
elilg‘ibledto receive such visa only through the end of the specific fiscal year for which they were
selected.

N [%III) The Secretary of State shall prescribe such regulations as may be necessary to carry out
this clause.

[(iii) A petition under this subparagraph shall be in such form as the Secretary of State may
by regulation prescribe and shall contain such information and be supported by such documentary
evidence as the Secretary of State may require.

[(iv) Each petition to compete for consideration for a visa under section 1153(c) of this title
shall be accompanied by a fee equal to $30. All amounts collected under this clause shall be
deposited into the Treasury as miscellaneous receipts.]

(J) In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or
(iii) of subparagraph (B), or in making determinations under subparagraphs (C) and (D), the Attor-
ney General shall consider any credible evidence relevant to the petition. The determination of
what evidence is credible and the weight to be given that evidence shall be within the sole discre-
tion of the Attorney General.

(K) Upon the approval of a petition as a VAWA self-petitioner, the alien—

(i) is eligible for work authorization; and

(i1) may be provided an “employment authorized” endorsement or appropriate work permit
incidental to such approval.

(L) Notwithstanding the previous provisions of this paragraph, an individual who was

a VAWA petitioner or who had the status of a nonimmigrant under subparagraph (T) or

(U) of section 101(a)(15) may not file a petition for classification under this section or sec-

tion 214 to classify any person who committed the battery or extreme cruelty or trafficking

against the individual (or the individual’s child) which established the individual’s (or indi-
vidual’s child) eligibility as a VAWA petitioner or for such nonimmigrant status.

(2)(A) The Attorney General may not approve a spousal second preference petition for the clas-
sification of the spouse of an alien if the alien, by virtue of a prior marriage, has been accorded
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the status of an alien lawfully admitted for permanent residence as the spouse of a citizen of the
United States or as the spouse of an alien lawfully admitted for permanent residence, unless—

(i) a period of 5 years has elapsed after the date the alien acquired the status of an alien
lawfully admitted for permanent residence, or

(i1) the alien establishes to the satisfaction of the Attorney General by clear and convincing
evidence that the prior marriage (on the basis of which the alien obtained the status of an
alien lawfully admitted for permanent residence) was not entered into for the purpose of evad-
ing any provision of the immigration laws.

In this subparagraph, the term “spousal second preference petition” refers to a petition, seeking
preference status under section 203(a)(2), for an alien as a spouse of an alien lawfully admitted
for permanent residence.

(B) Subparagraph (A) shall not apply to a petition filed for the classification of the spouse of
an alien if the prior marriage of the alien was terminated by the death of his or her spouse.

(b) After an investigation of the facts in each case, and after consultation with the Secretary
of Labor with respect to petitions to accord a status under section 203(b)(2) or 203(b)(3), the Attor-
ney General shall, if he determines that the facts stated in the petition are true and that the alien
in behalf of whom the petition is made is an immediate relative specified in section 201(b) or is
eligible for preference under subsection (a) or (b) of section 203, approve the petition and forward
one copy thereof to the Department of State. The Secretary of State shall then authorize the con-
sular officer concerned to grant the preference status.

(c) Notwithstanding the provisions of subsection (b) no petition shall be approved if (1) the
alien has previously been accorded, or has sought to be accorded, an immediate relative or pref-
erence status as the spouse of a citizen of the United States or the spouse of an alien lawfully
admitted for permanent residence, by reason of a marriage determined by the Attorney General
to have been entered into for the purpose of evading the immigration laws or (2) the Attorney Gen-
eral has determined that the alien has attempted or conspired to enter into a marriage for the
purpose of evading the immigration laws.

(d)(1) Notwithstanding the provisions of subsections (a) and (b) no petition may be approved
on behalf of a child defined in subparagraph (F) or (G) of section 101(b)(1) unless a valid home-
study has been favorably recommended by an agency of the State of the child’s proposed residence,
or by an agency authorized by that State to conduct such a study, or, in the case of a child adopted
abroad, by an appropriate public or private adoption agency which is licensed in the United States.

(2) Notwithstanding the provisions of subsections (a) and (b), no petition may be approved on
behalf of a child defined in section 101(b)(1)(G) unless the Secretary of State has certified that the
central authority of the child’s country of origin has notified the United States central authority
under the convention referred to in such section 101(b)(1)(G) that a United States citizen habitually
resident in the United States has effected final adoption of the child, or has been granted custody
of the child for the purpose of emigration and adoption, in accordance with such convention and
the Intercountry Adoption Act of 2000.

(e) Nothing in this section shall be construed to entitle an immigrant, in behalf of whom a
petition under this section is approved, to be admitted the United States as an immigrant under
[subsection (a), (b), or (c) of section 2031 subsection (a) or (b) of section 203 or as an immediate
relative under section 201(b) if upon his arrival at a port of entry in the United States he is found
not to be entitled to such classification.

(f)(1) Any alien claiming to be an alien described in paragraph (2)(A) of this subsection (or any
person on behalf of such an alien) may file a petition with the Attorney General for classification
under section 201(b)[, 203(a)(1), or 203(a)(3)] or 203(a)(1), as appropriate. After an investigation
of the facts of each case the Attorney General shall, if the conditions described in paragraph (2)
are met, approve the petition and forward one copy to the Secretary of State.

(2) The Attorney General may approve a petition for an alien under paragraph (1) if—

(A) he has reason to believe that the alien (i) was born in Korea, Vietnam, Laos,
Kampuchea, or Thailand after 1950 and before the date of the enactment of this subsection,
and (ii) was fathered by a United States citizen;

(B) he has received an acceptable guarantee of legal custody and financial responsibility
described in paragraph (4); and

(C) in the case of an alien under eighteen years of age, (i) the alien’s placement with a
sponsor in the United States has been arranged by an appropriate public, private, or State
child welfare agency licensed in the United States and actively involved in the intercountry
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placement of children and (ii) the alien’s mother or guardian has in writing irrevocably re-

leased the alien for emigration.

(3) In considering petitions filed under paragraph (1), the Attorney General shall—

(A) consult with appropriate governmental officials and officials of private voluntary orga-
nizations in the country of the alien’s birth in order to make the determinations described in
subparagraphs (A) and (C)(ii) of paragraph (2); and

(B) consider the physical appearance of the alien and any evidence provided by the peti-
tioner, including birth and baptismal certificates, local civil records, photographs of, and letters
or proof of financial support from, a putative father who is a citizen of the United States, and
the testimony of witnesses, to the extent it is relevant or probative.

(4)(A) A guarantee of legal custody and financial responsibility for an alien described in para-
graph (2) must—

(i) be signed in the presence of an immigration officer or consular officer by an individual
(hereinafter in this paragraph referred to as the “sponsor”) who is twenty-one years of age or
older, is of good moral character, and is a citizen of the United States or alien lawfully admit-
ted for permanent residence, and

(i) provide that the sponsor agrees (I) in the case of an alien under eighteen years of age,
to assume legal custody for the alien after the alien’s departure to the United States and until
the alien becomes eighteen years of age, in accordance with the laws of the State where the
alien and the sponsor will reside, and (II) to furnish, during the five-year period beginning on
the date of the alien’s acquiring the status of an alien lawfully admitted for permanent resi-
dence, or during the period beginning on the date of the alien’s acquiring the status of an alien
lawfully admitted for permanent residence and ending on the date on which the alien becomes
twenty-one years of age, whichever period is longer, such financial support as is necessary to
maintain the family in the United States of which the alien is a member at a level equal to
at least 125 per centum of the current official poverty line (as established by the Director of
the Office of Management and Budget, under section 673(2) of the Omnibus Budget Reconcili-
ation Act of 1981 and as revised by the Secretary of Health and Human Services under the
second and third sentences of such section) for a family of the same size as the size of the
alien’s family.

(B) A guarantee of legal custody and financial responsibility described in subparagraph (A)
may be enforced with respect to an alien against his sponsor in a civil suit brought by the Attorney
General in the United States district court for the district in which the sponsor resides, except that
a sponsor or his estate shall not be liable under such a guarantee if the sponsor dies or is adju-
dicated a bankrupt under title 11, United States Code.

(g) Notwithstanding subsection (a), except as provided in section 245(e)(3), a petition may not
be approved to grant an alien immediate relative status or preference status by reason of a mar-
riage which was entered into during the period described in section 245(e)(2), until the alien has
resided outside the United States for a 2-year period beginning after the date of the marriage.

(h) The legal termination of a marriage may not be the sole basis for revocation under section
205 of a petition filed under subsection (a)(1)(A)(iii) or a petition filed under subsection (a)(1)(B)(ii)
pursuant to conditions described in subsection (a)(1)(A)(1ii)(I). Remarriage of an alien whose peti-
tion was approved under section 204(a)(1)(B)(ii) or 204(a)(1)(A)(iii) or marriage of an alien de-
scribed in clause (iv) or (vi) of section 204(a)(1)(A) or in section 204(a)(1)(B)(iii) shall not be the
basis for revocation of a petition approval under section 205.

(i) PROFESSIONAL ATHLETES.—

(1) IN GENERAL.—A petition under subsection (a)(4)(D) for classification of a professional
athlete shall remain valid for the athlete after the athlete changes employers, if the new em-
ployer is a team in the same sport as the team which was the employer who filed the petition.

(2) DEFINITION.—For purposes of paragraph (1), the term “professional athlete” means an
individual who is employed as an athlete by—

(A) a team that is a member of an association of 6 or more professional sports teams
whose total combined revenues exceed $10,000,000 per year, if the association governs the
conduct of its members and regulates the contests and exhibitions in which its member
teams regularly engage; or

(B) any minor league team that is affiliated with such an association.

(j) JoB FLEXIBILITY FOR LONG DELAYED APPLICANTS FOR ADJUSTMENT OF STATUS TO PERMA-
NENT RESIDENCE.—A petition under subsection (a)(1)(D) for an individual whose application for ad-
justment of status pursuant to section 245 has been filed and remained unadjudicated for 180 days
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or more shall remain valid with respect to a new job if the individual changes jobs or employers
if the new job is in the same or a similar occupational classification as the job for which the peti-
tion was filed.

(k) PROCEDURES FOR UNMARRIED SONS AND DAUGHTERS OF CITIZENS.—

(1) IN GENERAL.—Except as provided in paragraph (2), in the case of a petition under this
section initially filed for an alien unmarried son or daughter’s classification as a family-spon-
sored immigrant under section 203(a)(2)(B), based on a parent of the son or daughter being
an alien lawfully admitted for permanent residence, if such parent subsequently becomes a
naturalized citizen of the United States, such petition shall be converted to a petition to clas-
sify the unmarried son or daughter as a family-sponsored immigrant under section 203(a)(1).

(2) EXcepTION.—Paragraph (1) does not apply if the son or daughter files with the Attor-
ney General a written statement that he or she elects not to have such conversion occur (or
if it has occurred, to have such conversion revoked). Where such an election has been made,
any determination with respect to the son or daughter’s eligibility for admission as a family-
sponsored immigrant shall be made as if such naturalization had not taken place.

(3) PrioRITY DATE.—Regardless of whether a petition is converted under this subsection
or not, if an unmarried son or daughter described in this subsection was assigned a priority
date vcxlzith respect to such petition before such naturalization, he or she may maintain that pri-
ority date.

(4) CLARIFICATION.—This subsection shall apply to a petition if it is properly filed, regard-
less of whether it was approved or not before such naturalization.

(1) SURVIVING RELATIVE CONSIDERATION FOR CERTAIN PETITIONS AND APPLICATIONS.—

(1) IN GENERAL.—An alien described in paragraph (2) who resided in the United States
at the time of the death of the qualifying relative and who continues to reside in the United
States shall have such petition described in paragraph (2), or an application for adjustment
of status to that of a person admitted for lawful permanent residence based upon the family
relationship described in paragraph (2), and any related applications, adjudicated notwith-
standing the death of the qualifying relative, unless the Secretary of Homeland Security deter-
{nines, in the unreviewable discretion of the Secretary, that approval would not be in the pub-
ic interest.

(2) ALIEN DESCRIBED.—An alien described in this paragraph is an alien who, immediately
prior to the death of his or her qualifying relative, was—

(A) the beneficiary of a pending or approved petition for classification as an immediate
relative (as described in section 201(b)(2)(A)(1));

(B) the beneficiary of a pending or approved petition for classification under section
203 (a) or (d);

(C) a derivative beneficiary of a pending or approved petition for classification under
section 203(b) (as described in section 203(d));

(D) the beneficiary of a pending or approved refugee/asylee relative petition under sec-
tion 207 or 208;

(E) an alien admitted in “T” nonimmigrant status as described in section
101(a)(15)(T)({1) or in “U” nonimmigrant status as described in section 101(a)(15)(U)(ii);

(F) a child of an alien who filed a pending or approved petition for classification or
application for adjustment of status or other benefit specified in section 101(a)(51) as a
VAWA self-petitioner; or

(G) an asylee (as described in section 208(b)(3)).

* * * * * * *

ASYLUM

SEC. 208. (a) AUTHORITY TO APPLY FOR ASYLUM.—

(1) IN GENERAL.—Any alien who is physically present in the United States or who arrives
in the United States (whether or not at a designated port of arrival and including an alien
who is brought to the United States after having been interdicted in international or United
States waters), irrespective of such alien’s status, may apply for asylum in accordance with
this section or, where applicable, section 235(b).

(2) EXCEPTIONS.—

(A) SAFE THIRD COUNTRY.—Paragraph (1) shall not apply to an alien if the [Attorney

Generall Secretary of Homeland Security determines that the alien may be [removed, pur-
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suant to a bilateral or multilateral agreement, tol removed to a country (other than the
country of the alien’s nationality or, in the case of an alien having no nationality, the coun-
try of the alien’s last habitual residence) in which the alien’s life or freedom would not
be threatened on account of race, religion, nationality, membership in a particular social
group, or political opinion, and where the alien would have access to a full and fair proce-
dure for determining a claim to asylum or equivalent temporary protection, unless the [At-
torney Generall Secretary of Homeland Security finds that it is in the public interest for
the alien to receive asylum in the United States.

(B) TiIME LiMIT.—Subject to subparagraph (D), paragraph (1) shall not apply to an
alien unless the alien demonstrates by clear and convincing evidence that the application
has been filed within 1 year after the date of the alien’s arrival in the United States.

(C) PREVIOUS ASYLUM APPLICATIONS.—Subject to subparagraph (D), paragraph (1)
shall not apply to an alien if the alien has previously applied for asylum and had such
application denied.

(D) CHANGED CIRCUMSTANCES.—An application for asylum of an alien may be consid-
ered, notwithstanding subparagraphs (B) and (C), if the alien demonstrates to the satisfac-
tion of the Secretary of Homeland Security or the Attorney General either the existence
of changed circumstances which materially affect the applicant’s eligibility for asylum or
extraordinary circumstances relating to the delay in filing an application within the period
specified in subparagraph (B).

(E) AppLICABILITY.—Subparagraphs (A) and (B) shall not apply to an unaccompanied
alien child (as defined in section 462(g) of the Homeland Security Act of 2002 (6 U.S.C.
279(2))).

(3) LIMITATION ON JUDICIAL REVIEW.—No court shall have jurisdiction to review any deter-

mination of the Secretary of Homeland Security or the Attorney General under paragraph (2).
(b) CONDITIONS FOR GRANTING ASYLUM.—

(1) IN GENERAL.—

(A) ELIGIBILITY.—The Secretary of Homeland Security or the Attorney General may
grant asylum to an alien who has applied for asylum in accordance with the requirements
and procedures established by the Secretary of Homeland Security or the Attorney General
under this section if the Secretary of Homeland Security or the Attorney General deter-
mines that such alien is a refugee within the meaning of section 101(a)(42)(A).

(B) BURDEN OF PROOF.—

(i) IN GENERAL.—The burden of proof is on the applicant to establish that the ap-
plicant is a refugee, within the meaning of section 101(a)(42)(A). To establish that the
applicant is a refugee within the meaning of such section, the applicant must establish
that race, religion, nationality, membership in a particular social group, or political
opinion was or will be at least one central reason for persecuting the applicant.

(i) SUSTAINING BURDEN.—The testimony of the applicant may be sufficient to sus-
tain the applicant’s burden without corroboration, but only if the applicant satisfies
the trier of fact that the applicant’s testimony is credible, is persuasive, and refers to
specific facts sufficient to demonstrate that the applicant is a refugee. In determining
whether the applicant has met the applicant’s burden, the trier of fact may weigh the
credible testimony along with other evidence of record. Where the trier of fact deter-
mines that the applicant should provide evidence that corroborates otherwise credible
testimony, such evidence must be provided unless the applicant does not have the evi-
dence and cannot reasonably obtain the evidence.

(ii1) CREDIBILITY DETERMINATION.—Considering the totality of the circumstances,
and all relevant factors, including statements made to, and investigative reports pre-
pared by, immigration authorities and other government officials, a trier of fact may
base a credibility determination on the demeanor, candor, or responsiveness of the ap-
plicant or witness, the inherent plausibility of the applicant’s or witness’s account, the
consistency between the applicant’s or witness’s written and oral statements (when-
ever made and whether or not under oath, and considering the circumstances under
which the statements were made), the internal consistency of each such statement, the
consistency of such statements with other evidence of record (including the reports of
the Department of State on country conditions), and any inaccuracies or falsehoods in
such statements, without regard to whether an inconsistency, inaccuracy, or falsehood
goes to the heart of the applicant’s claim, or any other relevant factor. There is no
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presumption of credibility, however, if no adverse credibility determination is explicitly

made,1 the applicant or witness shall have a rebuttable presumption of credibility on

appeal.
(2) EXCEPTIONS.—

(A) IN GENERAL.—Paragraph (1) shall not apply to an alien if the Secretary of Home-
land Security or the Attorney General determines that—

(i) the alien ordered, incited, assisted, or otherwise participated in the persecution
of any person on account of race, religion, nationality, membership in a particular so-
cial group, or political opinion;

(i1) the alien, having been convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of the United States;

(iii) there are serious reasons for believing that the alien has committed a serious
nonpolitical crime outside the United States prior to the arrival of the alien in the
United States;

(iv) there are reasonable grounds for regarding the alien as a danger to the secu-
rity of the United States;

(v) the alien is described in subclause (I), (II), (III), (IV), or (VI) of section
212(a)(3)(B)(i) or section 237(a)(4)(B) (relating to terrorist activity), unless, in the case
only of an alien inadmissible under subclause (IV) of section 212(a)(3)(B)(i), the Sec-
retary of Homeland Security or the Attorney General determines, in the Attorney Gen-
eral’s discretion, that there are not reasonable grounds for regarding the alien as a
danger to the security of the United States; [or]

(vi) the alien is described in section 212(a)(2)(N)(i) or section 237(a)(2)(H)(i); or

[(vi)] (vii) the alien was firmly resettled in another country prior to arriving in
the United States.

(B) SPECIAL RULES.—

(i) CONVICTION OF AGGRAVATED FELONY.—For purposes of clause (ii) of subpara-
graph (A), an alien who has been convicted of an aggravated felony shall be considered
to have been convicted of a particularly serious crime.

(i1) OFFENSES.—The Secretary of Homeland Security or the Attorney General may
designate by regulation offenses that will be considered to be a crime described in
clause (ii) or (iii) of subparagraph (A).

(C) ADDITIONAL LIMITATIONS.—The Secretary of Homeland Security or the Attorney
General may by regulation establish additional limitations and conditions, consistent with
this section, under which an alien shall be ineligible for asylum under paragraph (1).

(D) No JuDpiCIAL REVIEW.—There shall be no judicial review of a determination of the
Secretary of Homeland Security or the Attorney General under subparagraph (A)(v).

(3) TREATMENT OF SPOUSE AND CHILDREN.—

(A) IN GENERAL.—A spouse or child (as defined in section 101(b)(1) (A), (B), (C), (D),
or (E)) of an alien who is granted asylum under this subsection may, if not otherwise eligi-
ble for asylum under this section, be granted the same status as the alien if accompanying,
or following to join, such alien.

(B) CONTINUED CLASSIFICATION OF CERTAIN ALIENS AS CHILDREN.—An unmarried alien
who seeks to accompany, or follow to join, a parent granted asylum under this subsection,
and who was under 21 years of age on the date on which such parent applied for asylum
under this section, shall continue to be classified as a child for purposes of this paragraph
and section 209(b)(3), if the alien attained 21 years of age after such application was filed
but while it was pending.

[(C) INITIAL JURISDICTION.—An asylum officer (as defined in section 235(b)(1)(E)) shall
have initial jurisdiction over any asylum application filed by an unaccompanied alien child
(as defined in section 462(g) of the Homeland Security Act of 2002 (6 U.S.C. 279(g))), re-
gardless of whether filed in accordance with this section or section 235(b).]

(c) ASYLUM STATUS.—
(1) IN GENERAL.—In the case of an alien granted asylum under subsection (b), the [Attor-
ney Generall Secretary of Homeland Security—

(A) shall not remove or return the alien to the alien’s country of nationality or, in the
case of a person having no nationality, the country of the alien’s last habitual residence;

(B) shall authorize the alien to engage in employment in the United States and pro-
vide the alien with appropriate endorsement of that authorization; and
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(C) may allow the alien to travel abroad with the prior consent of the [Attorney Gen-
eral] Secretary of Homeland Security.

(2) TERMINATION OF ASYLUM.—Asylum granted under subsection (b) does not convey a
right to remain permanently in the United States, and may be terminated if the Secretary of
Homeland Security or the Attorney General determines that—

(A) the alien no longer meets the conditions described in subsection (b)(1) owing to
a fundamental change in circumstances;

(B) the alien meets a condition described in subsection (b)(2);

(C) the alien may be removed, pursuant to a bilateral or multilateral agreement, to
a country (other than the country of the alien’s nationality or, in the case of an alien hav-
ing no nationality, the country of the alien’s last habitual residence) in which the alien’s
life or freedom would not be threatened on account of race, religion, nationality, member-
ship in a particular social group, or political opinion, and where the alien is eligible to re-
ceive asylum or equivalent temporary protection;

(D) the alien has voluntarily availed himself or herself of the protection of the alien’s
country of nationality or, in the case of an alien having no nationality, the alien’s country
of last habitual residence, by returning to such country with permanent resident status
or the reasonable possibility of obtaining such status with the same rights and obligations
pertaining to other permanent residents of that country; or

(E) the alien has acquired a new nationality and enjoys the protection of the country
of his or her new nationality.

(3) REMOVAL WHEN ASYLUM IS TERMINATED.—An alien described in paragraph (2) or (4) is
subject to any applicable grounds of inadmissibility or deportability under section 212(a) and
237(a), and the alien’s removal or return shall be directed by the Secretary of Homeland Secu-
rity or the Attorney General in accordance with sections 240 and 241.

(4) RENUNCIATION OF STATUS PURSUANT TO RETURN TO HOME COUNTRY.—

(A) IN GENERAL.—Except as provided in subparagraph (B), any alien who is granted
asylum status under this Act, who, absent changed country conditions, subsequently returns
to the country of such alien’s nationality or, in the case of an alien having no nationality,
returns to any country in which such alien last habitually resided, and who applied for
such status because of persecution or a well-founded fear of persecution in that country on
account of race, religion, nationality, membership in a particular social group, or political
opinion, shall have his or her status terminated.

(B) WAIVER.—The Secretary has discretion to waive subparagraph (A) if it is estab-
lished to the satisfaction of the Secretary that the alien had a compelling reason for the
return. The waiver may be sought prior to departure from the United States or upon return.

(d) AsYLum PROCEDURE.—

(1) ApPLICATIONS.—The Secretary of Homeland Security or the Attorney General shall es-
tablish a procedure for the consideration of asylum applications filed under subsection (a). The
Secretary of Homeland Security or the Attorney General may require applicants to submit fin-
gerprints and a photograph at such time and in such manner to be determined by regulation
by the Secretary of Homeland Security or the Attorney General.

(2) EMPLOYMENT.—An applicant for asylum is not entitled to employment authorization,
but such authorization may be provided under regulation by the [Attorney Generall Secretary
of Homeland Security. An applicant who is not otherwise eligible for employment authorization
shall not be granted such authorization prior to 180 days after the date of filing of the applica-
tion for asylum.

(3) FEES.—The Attorney General may impose fees for the consideration of an application
for asylum, for employment authorization under this section, and for adjustment of status
under section 209(b). Such fees shall not exceed the Attorney General’s costs in adjudicating
the applications. The Attorney General may provide for the assessment and payment of such
fees over a period of time or by installments. Nothing in this paragraph shall be construed
to require the Attorney General to charge fees for adjudication services provided to asylum ap-
plicants, or to limit the authority of the Attorney General to set adjudication and naturaliza-
tion fees in accorance with section 286(m).

(4) NOTICE OF PRIVILEGE OF COUNSEL AND CONSEQUENCES OF FRIVOLOUS APPLICATION.—
At the time of filing an application for asylum, the Secretary of Homeland Security or the At-
torney General shall—
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(A) advise the alien of the privilege of being represented by counsel [and of the con-
sequences, under paragraph (6), of knowingly filing a frivolous application for asylum,;
and];

(B) provide the alien a list of persons (updated not less often than quarterly) who have
indicated their availability to represent aliens in asylum proceedings on a pro bono
basis[.1; and

(C) ensure that a written warning appears on the asylum application advising the alien
of the consequences of filing a frivolous application and serving as notice to the alien of
the consequence of filing a frivolous application.

(5) CONSIDERATION OF ASYLUM APPLICATIONS.—

(A) PROCEDURES.—The procedure established under paragraph (1) shall provide that—

(i) asylum cannot be granted until the identity of the applicant has been checked
against all appropriate records or databases maintained by the [Attorney Generall
Secretary of Homeland Security and by the Secretary of State, including the Auto-
mated Visa Lookout System, to determine any grounds on which the alien may be in-
admissible to or deportable from the United States, or ineligible to apply for or be
granted asylum;

(i) in the absence of exceptional circumstances, the initial interview or hearing
on the asylum application shall commence not later than 45 days after the date an
application is filed;

(iii) in the absence of exceptional circumstances, final administrative adjudication
of the asylum application, not including administrative appeal, shall be completed
within 180 days after the date an application is filed;

(iv) any administrative appeal shall be filed within 30 days of a decision granting
or denying asylum, or within 30 days of the completion of removal proceedings before
an immigration judge under section 240, whichever is later; and

(v) in the case of an applicant for asylum who fails without prior authorization
or in the absence of exceptional circumstances to appear for an interview or hearing,
including a hearing under section 240, the application may be dismissed or the appli-
cant may be otherwise sanctioned for such failure.

(B) ADDITIONAL REGULATORY CONDITIONS.—The Secretary of Homeland Security or the
Attorney General may provide by regulation for any other conditions or limitations on the
consideration of an application for asylum not inconsistent with this Act.

(6) FrRIvOLOUS APPLICATIONS.—[If the Attorney General determines that an alien has

knowingly made a frivolous application for asylum and the alien has received the notice under
paragraph (4)(A), the alien shall be permanently ineligible for any benefits under this Act, ef-
fective as of the date of a final determination on such application.]

(A) If the Secretary of Homeland Security or the Attorney General determines that an
alien has knowingly made a frivolous application for asylum and the alien has received
the notice under paragraph (4)(C), the alien shall be permanently ineligible for any benefits
under this chapter, effective as the date of the final determination of such an application;

(B) An application is frivolous if the Secretary of Homeland Security or the Attorney
General determines, consistent with subparagraph (C), that—

(i) it is so insufficient in substance that it is clear that the applicant knowingly
filed the application solely or in part to delay removal from the United States, to seek
employment authorization as an applicant for asylum pursuant to regulations issued
pursuant to paragraph (2), or to seek issuance of a Notice to Appeal in order to pursue
Cancellation of Removal under section 240A(b); or

(it) any of the material elements are knowingly fabricated.

(C) In determining that an application is frivolous, the Secretary or the Attorney Gen-
eral, must be satisfied that the applicant, during the course of the proceedings, has had
sufficient opportunity to clarify any discrepancies or implausible aspects of the claim.

(D) For purposes of this section, a finding that an alien filed a frivolous asylum appli-
cation shall not preclude the alien from seeking withholding of removal under section
241(b)(3).) or protection pursuant to the Convention Against Torture.

(7) NO PRIVATE RIGHT OF ACTION.—Nothing in this subsection shall be construed to create

any substantive or procedural right or benefit that is legally enforceable by any party against

the United States or its agencies or officers or any other person.
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(e) COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS.—The provisions of this section and
section 209(b) shall apply to persons physically present in the Commonwealth of the Northern Mar-
iana Islands or arriving in the Commonwealth (whether or not at a designated port of arrival and
including persons who are brought to the Commonwealth after having been interdicted in inter-
national or United States waters) only on or after January 1, 2014.

* * * & *k *k *

CHAPTER 2—QUALIFICATIONS FOR ADMISSION OF ALIENS; TRAVEL CONTROL OF CITIZENS AND ALIENS
k * * * LS * k

SEC. 211A. PETITION AND APPLICATION PROCESSING.

(a) SIGNATURE REQUIREMENT.—

(1) IN GENERAL.—No petition or application filed with the Secretary of Homeland Security
or with a consular officer relating to the issuance of a visa or to the admission of an alien to
the United States as an immigrant or as a nonimmigrant may be approved unless the petition
or application is signed by each party required to sign such petition or application.

(2) APPLICATIONS FOR IMMIGRANT VISAS.—Except as may be otherwise prescribed by regula-
tions, each application for an immigrant visa shall be signed by the applicant in the presence
of the consular officer, and verified by the oath of the applicant administered by the consular
officer.

(b) COMPLETION REQUIREMENT.—No petition or application filed with the Secretary of Home-
land Security or with a consular officer relating to the issuance of a visa or to the admission of
an alien to the United States as an immigrant or as a nonimmigrant may be approved unless each
applicable portion of the petition or application has been completed.

(¢) TRANSLATION REQUIREMENT.—No document submitted in support of a petition or application
for a nonimmigrant or immigrant visa may be accepted by a consular officer if such document con-
tains information in a foreign language, unless such document is accompanied by a full English
translation, which the translator has certified as complete and accurate, and by the translator’s cer-
tification that he or she is competent to translate from the foreign language into English.

(d) REQUESTS FOR ADDITIONAL INFORMATION.—In the case that the Secretary of Homeland Se-
curity or a consular officer requests any additional information relating to a petition or application
filed with the Secretary or consular officer relating to the issuance of a visa or to the admission
of an alien to the United States as an immigrant or as a nonimmigrant, such petition or application
may not be approved unless all of the additional information requested is provided, or is shown
to have been previously provided, in complete form and is provided on or before any reasonably es-
tablished deadline included in the request.

GENERAL CLASSES OF ALIENS INELIGIBLE TO RECEIVE VISAS AND INELIGIBLE FOR ADMISSION; WAIVERS
OF INADMISSIBILITY

SEC. 212. (a) CLASSES OF ALIENS INELIGIBLE FOR VISAS OR ADMISSION.—Except as otherwise
provided in this Act, aliens who are inadmissible under the following paragraphs are ineligible to
receive visas and ineligible to be admitted to the United States:

(1) HEALTH-RELATED GROUNDS.—
(A) IN GENERAL.—Any alien—

(i) who is determined (in accordance with regulations prescribed by the Secretary
of Health and Human Services) to have a communicable disease of public health sig-
nificance;

(i1) except as provided in subparagraph (C), who seeks admission as an immi-
grant, or who seeks adjustment of status to the status of an alien lawfully admitted
for permanent residence, and who has failed to present documentation of having re-
ceived vaccination against vaccine-preventable diseases, which shall include at least
the following diseases: mumps, measles, rubella, polio, tetanus and diphtheria toxoids,
pertussis, influenza type B and hepatitis B, and any other vaccinations against vac-
cine-preventable diseases recommended by the Advisory Committee for Immunization
Practices,

(ii1) who is determined (in accordance with regulations prescribed by the Secretary
of Health and Human Services in consultation with the Attorney General)—
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(I) to have a physical or mental disorder and behavior associated with the dis-
order that may pose, or has posed, a threat to the property, safety, or welfare of
the alien or others, or

(IT) to have had a physical or mental disorder and a history of behavior associ-
ated with the disorder, which behavior has posed a threat to the property, safety,
or welfare of the alien or others and which behavior is likely to recur or to lead
to other harmful behavior, or
(iv) who is determined (in accordance with regulations prescribed by the Secretary

of Health and Human Services) to be a drug abuser or addict,
is inadmissibility.

(B) WAIVER AUTHORIZED.—For provision authorizing waiver of certain clauses of sub-
paragraph (A), see subsection (g).

(C) EXCEPTION FROM IMMUNIZATION REQUIREMENT FOR ADOPTED CHILDREN 10 YEARS OF
AGE OR YOUNGER.—Clause (ii) of subparagraph (A) shall not apply to a child who—

(i) is 10 years of age or younger,

(i1) is described in subparagraph (F) or (G) of section 101(b)(1); and

(iii) is seeking an immigrant visa as an immediate relative under section 201(b),

if, prior to the admission of the child, an adoptive parent or prospective adoptive parent
of the child, who has sponsored the child for admission as an immediate relative, has exe-
cuted an affidavit stating that the parent is aware of the provisions of subparagraph (A)(ii)
and will ensure that, within 30 days of the child’s admission, or at the earliest time that
is midically appropriate, the child will receive the vaccinations identified in such subpara-
graph.

(2) CRIMINAL AND RELATED GROUNDS.—

(A) CONVICTION OF CERTAIN CRIMES.—

(i) IN GENERAL.—Except as provided in clause (ii), any alien convicted of, or who
admits having committed, or who admits committing acts which constitute the essen-
tial elements of—

(I) a crime involving moral turpitude (other than a purely political offense)
or an attempt or conspiracy to commit such a crime, [or]

(II) a violation of (or a conspiracy or attempt to violate) any law or regulation
of a State, the United States, or a foreign country relating to a controlled sub-
star;)ce (as defined in section 102 of the Controlled Substances Act (21 U.S.C.
802)),

(I1I) a violation of (or a conspiracy or attempt to violate) any law or regulation
of a State, the United States, or a foreign country relating to participation or mem-
bership in a criminal gang, or

(IV) any felony or misdemeanor offense for which the alien received a sen-
tencing enhancement predicated on gang membership or conduct that promoted,
furthered, aided, or supported the illegal activity of the criminal gang,

is inadmissible.

(ii)fEXCEPTION.—Clause (i)(I) shall not apply to an alien who committed only one
crime if—

(I) the crime was committed when the alien was under 18 years of age, and
the crime was committed (and the alien released from any confinement to a prison
or correctional institution imposed for the crime) more than 5 years before the
date of application for a visa or other documentation and the date of application
for admission to the United States, or

(IT) the maximum penalty possible for the crime of which the alien was con-
victed (or which the alien admits having committed or of which the acts that the
alien admits having committed constituted the essential elements) did not exceed
imprisonment for one year and, if the alien was convicted of such crime, the alien
was not sentenced to a term of imprisonment in excess of 6 months (regardless
of the extent to which the sentence was ultimately executed).

(B) MULTIPLE CRIMINAL CONVICTIONS.—Any alien convicted of 2 or more offenses
(other than purely political offenses), regardless of whether the conviction was in a single
trial or whether the offenses arose from a single scheme of misconduct and regardless of
whether the offenses involved moral turpitude, for which the aggregate sentences to con-
finement were 5 years or more is inadmissible.
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(C) CONTROLLED SUBSTANCE TRAFFICKERS.—Any alien who the consular officer or the
Attorney General knows or has reason to believe—

(i) is or has been an illicit trafficker in any controlled substance or in any listed
chemical (as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)),
or is or has been a knowing aider, abettor, assister, conspirator, or colluder with oth-
ers in the illicit trafficking in any such controlled or listed substance or chemical, or
endeavored to do so; or

(i) [is the spouse, son, or daughter] is or has been the spouse, son, or daughter
of an alien inadmissible under clause (i), has, within the previous 5 years, obtained
any financial or other benefit from the illicit activity of that alien, and knew or reason-
ably should have known that the financial or other benefit was the product of such
illicit activity,

is inadmissible.

(D) PROSTITUTION AND COMMERCIALIZED VICE.—Any alien who—

(i) is coming to the United States solely, principally, or incidentally to engage in
prostitution, or has engaged in prostitution within 10 years of the date of application
for a visa, admission, or adjustment of status,

(ii) directly or indirectly procures or attempts to procure, or (within 10 years of
the date of application for a visa, entry, or adjustment of status) procured or at-
tempted to procure or to import, prostitutes or persons for the purpose of prostitution,
or receives or (within such 10-year period) received, in whole or in part, the proceeds
of prostitution, or

(iii) is coming to the United States to engage in any other unlawful commer-
cialized vice, whether or not related to prostitution,

is inadmissible.

(E) CERTAIN ALIENS INVOLVED IN SERIOUS CRIMINAL ACTIVITY WHO HAVE ASSERTED IM-
MUNITY FROM PROSECUTION.—Any alien—

(i) who has committed in the United States at any time a serious criminal offense
(as defined in section 101(h)),

(ii) for whom immunity from criminal jurisdiction was exercised with respect to
that offense,

(iii) who as a consequence of the offense and exercise of immunity has departed
from the United States, and

(iv) who has not subsequently submitted fully to the jurisdiction of the court in
the United States having jurisdiction with respect to that offense,

is inadmissible.

(F) WAIVER AUTHORIZED.—For provision authorizing waiver of certain subparagraphs
of this paragraph, see subsection (h).

(G) FOREIGN GOVERNMENT OFFICIALS WHO HAVE COMMITTED PARTICULARLY SEVERE VIO-
LATIONS OF RELIGIOUS FREEDOM.—Any alien who, while serving as a foreign government
official, was responsible for or directly carried out, at any time, particularly severe viola-
tions of religious freedom, as defined in section 3 of the International Religious Freedom
Act of 1998 (22 U.S.C. 6402), is inadmissible.

(H) SIGNIFICANT TRAFFICKERS IN PERSONS.—

(i) IN GENERAL.—Any alien who commits or conspires to commit human trafficking
offenses in the United States or outside the United States, or who the consular officer,
the Secretary of Homeland Security, the Secretary of State, or the Attorney General
knows or has reason to believe is or has been a knowing aider, abettor, assister, con-
spirator, or colluder with such a trafficker in severe forms of trafficking in persons,
as defined in the section 103 of such Act, is inadmissible.

(i1) BENEFICIARIES OF TRAFFICKING.—Except as provided in clause (iii), any alien
who the consular officer or the Attorney General knows or has reason to believe [is
the spouse, son, or daughterl is or has been the spouse, son, or daughter of an alien
inadmissible under clause (i), has, within the previous 5 years, obtained any financial
or other benefit from the illicit activity of that alien, and knew or reasonably should
have known that the financial or other benefit was the product of such illicit activity,
is inadmissible.
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(iii) EXCEPTION FOR CERTAIN SONS AND DAUGHTERS.—Clause (ii) shall not apply to
a son or daughter who was a child at the time he or she received the benefit described
in such clause.

(I) MONEY LAUNDERING.—Any alien—

(i) who a consular officer or the Attorney General knows, or has reason to believe,
has engaged, is engaging, or seeks to enter the United States to engage, in an offense
which is described in section 1956 or 1957 of title 18, United States Code (relating
to laundering of monetary instruments); or

(i1) who a consular officer or the Attorney General knows is, or has been, a know-
ing aider, abettor, assister, conspirator, or colluder with others in an offense which is
described in such section;

is inadmissible.

(N) ALIENS ASSOCIATED WITH CRIMINAL GANGS.—

(i) ALIENS NOT PHYSICALLY PRESENT IN THE UNITED STATES.—In the case of an
alien who is not physically present in the United States:

(D) That alien is inadmissible if a consular officer, an immigration officer, the
.gelcretary of Homeland Security, or the Attorney General knows or has reason to

elieve—
(aa) to be or to have been a member of a criminal gang (as defined in sec-
tion 101(a)(53)); or
(bb) to have participated in the activities of a criminal gang (as defined
in section 101(a)(53)), knowing or having reason to know that such activities
will promote, further, aid, or support the illegal activity of the criminal gang.

(II) That alien is inadmissible if a consular officer, an immigration officer, the
Secretary of Homeland Security, or the Attorney General has reasonable grounds
to believe the alien has participated in, been a member of, promoted, or conspired
with a criminal gang, either inside or outside of the United States.

(III) That alien is inadmissible if a consular officer, an immigration officer,
the Secretary of Homeland Security, or the Attorney General has reasonable
grounds to believe seeks to enter the United States or has entered the United States
in furtherance of the activities of a criminal gang, either inside or outside of the
United States.

(ii) ALIENS PHYSICALLY PRESENT IN THE UNITED STATES.—In the case of an alien who
is physically present in the United States, that alien is inadmissible if the alien—

1) is a member of a criminal gang (as defined in section 101(a)(53)); or

(I) has participated in the activities of a criminal gang (as defined in section
101(a)(53)), knowing or having reason to know that such activities will promote, fur-
ther, aid, or support the illegal activity of the criminal gang.

(3) SECURITY AND RELATED GROUNDS.—

(A) IN GENERAL.—Any alien who a consular officer or the Attorney General knows, or
has reasonable ground to believe, seeks to enter the United States to engage solely, prin-
cipally, or incidentally in—

(i) any activity (I) to violate any law of the United States relating to espionage
or sabotage or (II) to violate or evade any law prohibiting the export from the United
States of goods, technology, or sensitive information,

(i1) any other unlawful activity, or

(iii) any activity a purpose of which is the opposition to, or the control or over-
throw of, the Government of the United States by force, violence, or other unlawful
means,

is inadmissible.

(B) TERRORIST ACTIVITIES.—

(i) IN GENERAL.—Any alien who—

(I) has engaged in a terrorist activity;

(IT) a consular officer, the Attorney General, or the Secretary of Homeland Se-
curity knows, or has reasonable ground to believe, is engaged in or is likely to
engage after entry in any terrorist activity (as defined in clause (iv));

(IIT) has, under circumstances indicating an intention to cause death or seri-
ous bodily harm, incited terrorist activity;

(IV) 1s a representative (as defined in clause (v)) of—
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(aa) a terrorist organization (as defined in clause (vi)); or
(bb) a political, social, or other group that endorses or espouses terrorist
activity;

(V) is a member of a terrorist organization described in subclause (I) or (II)
of clause (vi);

(VI) is a member of a terrorist organization described in clause (vi)(III), unless
the alien can demonstrate by clear and convincing evidence that the alien did not
know, and should not reasonably have known, that the organization was a ter-
rorist organization;

(VII) endorses or espouses terrorist activity or persuades others to endorse or
espouse terrorist activity or support a terrorist organization;

(VIII) has received military-type training (as defined in section 2339D(c)(1) of
title 18, United States Code) from or on behalf of any organization that, at the
time the training was received, was a terrorist organization (as defined in clause
(vi)); or

(IX) is the spouse or child of an alien who is inadmissible under this subpara-
graph, if the activity causing the alien to be found inadmissible occurred within
the last 5 years, is inadmissible.

An alien who is an officer, official, representative, or spokesman of the Palestine Lib-
eration Organization is considered, for purposes of this Act, to be engaged in a ter-
rorist activity.

(i1) EXcEPTION.—Subclause (IX) of clause (i) does not apply to a spouse or child—

(I) who did not know or should not reasonably have known of the activity
causing the alien to be found inadmissible under this section; or

(IT) whom the consular officer or Attorney General has reasonable grounds to
believe has renounced the activity causing the alien to be found inadmissible
under this section.

(iii) TERRORIST ACTIVITY DEFINED.—As used in this Act, the term “terrorist activ-
ity” means any activity which is unlawful under the laws of the place where it is com-
mitted (or which, if it had been committed in the United States, would be unlawful
iund[er the laws of the United States or any State) and which involves any of the fol-
owing:

(I) The highjacking or sabotage of any conveyance (including an aircraft, ves-
sel, or vehicle).

(II) The seizing or detaining, and threatening to kill, injure, or continue to
detain, another individual in order to compel a third person (including a govern-
mental organization) to do or abstain from doing any act as an explicit or implicit
condition for the release of the individual seized or detained.

(IIT) A violent attack upon an internationally protected person (as defined in
section 1116(b)(4) of title 18, United States Code) or upon the liberty of such a
person.

(IV) An assassination.

(V) The use of any—

(a) biological agent, chemical agent, or nuclear weapon or device, or
(b) explosive, firearm, or other weapon or dangerous device (other than
for mere personal monetary gain),

with intent to endanger, directly or indirectly, the safety of one or more individ-

uals or to cause substantial damage to property.

(VD) A threat, attempt, or conspiracy to do any of the foregoing.

(iv) ENGAGE IN TERRORIST ACTIVITY DEFINED.—As used in this Act, the term “en-
gage in terrorist activity” means, in an individual capacity or as a member of an orga-
nization—

(I) to commit or to incite to commit, under circumstances indicating an inten-
tion to cause death or serious bodily injury, a terrorist activity;

(IT) to prepare or plan a terrorist activity;

(ITI) to gather information on potential targets for terrorist activity;

(IV) to solicit funds or other things of value for—

(aa) a terrorist activity;
(bb) a terrorist organization described in clause (vi)(I) or (vi)(II); or
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(cc) a terrorist organization described in clause (vi)(III), unless the solic-
itor can demonstrate by clear and convincing evidence that he did not know,
and should not reasonably have known, that the organization was a terrorist
organization;

(V) to solicit any individual—

(aa) to engage in conduct otherwise described in this subsection;

(bb) for membership in a terrorist organization described in clause (vi)(I)
or (vi)(II); or

(cc) for membership in a terrorist organization described in clause (vi)(IIT)
unless the solicitor can demonstrate by clear and convincing evidence that he
did not know, and should not reasonably have known, that the organization
was a terrorist organization; or
(VI) to commit an act that the actor knows, or reasonably should know, af-

fords material support, including a safe house, transportation, communications,

funds, transfer of funds or other material financial benefit, false documentation
or identification, weapons (including chemical, biological, or radiological weapons),
explosives, or training—

(aa) for the commission of a terrorist activity;

(bb) to any individual who the actor knows, or reasonably should know,
has committed or plans to commit a terrorist activity;

(cc) to a terrorist organization described in subclause (I) or (II) of clause
(vi) or to any member of such an organization; or

(dd) to a terrorist organization described in clause (vi)III), or to any
member of such an organization, unless the actor can demonstrate by clear
and convincing evidence that the actor did not know, and should not reason-
ably have known, that the organization was a terrorist organizationl[.l; or
(VII) an attempt or conspiracy to do any of the foregoing.

(v) REPRESENTATIVE DEFINED.—As used in this paragraph, the term “representa-
tive” includes an officer, official, or spokesman of an organization, and any person who
directs, counsels, commands, or induces an organization or its members to engage in
terrorist activity.

(vi) TERRORIST ORGANIZATION DEFINED.—As used in this section, the term “ter-
rorist organization” means an organization—

(I) designated under section 219;

(IT) otherwise designated, upon publication in the Federal Register, by the
Secretary of State in consultation with or upon the request of the Attorney Gen-
eral or the Secretary of Homeland Security, as a terrorist organization, after find-
ing that the organization engages in the activities described in subclauses (I)
through (VI) of clause (iv); or

(IIT) that is a group of two or more individuals, whether organized or not,
which engages in, or has a subgroup which engages in, the activities described in
subclauses (I) through (VI) of clause (iv).

(C) FOREIGN POLICY.—

(i) IN GENERAL.—AnN alien whose entry or proposed activities in the United States
the Secretary of State has reasonable ground to believe would have potentially serious
adverse foreign policy consequences for the United States is inadmissible.

(i1) EXCEPTION FOR OFFICIALS.—An alien who is an official of a foreign government
or a purported government, or who is a candidate for election to a foreign government
office during the period immediately preceding the election for that office, shall not
be excludable or subject to restrictions or conditions on entry into the United States
under clause (i) solely because of the alien’s past, current, or expected beliefs, state-
ments, or associations, if such beliefs, statements, or associations would be lawful
within the United States.

(iii) EXCEPTION FOR OTHER ALIENS.—An alien, not described in clause (ii), shall not
be excludable or subject to restrictions or conditions on entry into the United States
under clause (i) because of the alien’s past, current, or expected beliefs, statements,
or associations, if such beliefs, statements, or associations would be lawful within the
United States, unless the Secretary of State personally determines that the alien’s ad-
mission would compromise a compelling United States foreign policy interest.
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(iv) NOTIFICATION OF DETERMINATIONS.—If a determination is made under clause
(iii) with respect to an alien, the Secretary of State must notify on a timely basis the
chairmen of the Committees on the Judiciary and Foreign Affairs of the House of Rep-
resentatives and of the Committees on the Judiciary and Foreign Relations of the Sen-
ate of the identity of the alien and the reasons for the determination.

(D) IMMIGRANT MEMBERSHIP IN TOTALITARIAN PARTY.—

(i) IN GENERAL.—Any immigrant who is or has been a member of or affiliated with
the Communist or any other totalitarian party (or subdivision or affiliate thereof), do-
mestic or foreign, is inadmissible.

(i1) EXCEPTION FOR INVOLUNTARY MEMBERSHIP.—Clause (i) shall not apply to an
alien because of membership or affiliation if the alien establishes to the satisfaction
of the consular officer when applying for a visa (or to the satisfaction of the Attorney
General when applying for admission) that the membership or affiliation is or was in-
voluntary, or is or was solely when under 16 years of age, by operation of law, or for
purposes of obtaining employment, food rations, or other essentials of living and
whether necessary for such purposes.

(iii) EXCEPTION FOR PAST MEMBERSHIP.—Clause (i) shall not apply to an alien be-
cause of membership or affiliation if the alien establishes to the satisfaction of the con-
sular officer when applying for a visa (or to the satisfaction of the Attorney General
when applying for admission) that—

(I) the membership or affiliation terminated at least—

(a) 2 years before the date of such application, or

(b) 5 years before the date of such application, in the case of an alien
whose membership or affiliation was with the party controlling the govern-
ment of a foreign state that is a totalitarian dictatorship as of such date, and
(IT) the alien is not a threat to the security of the United States.

(iv) EXCEPTION FOR CLOSE FAMILY MEMBERS.—The Attorney General may, in the
Attorney General’s discretion, waive the application of clause (i) in the case of an im-
migrant who is the parent, spouse, son, daughter, brother, or sister of a citizen of the
United States or a spouse, son, or daughter of an alien lawfully admitted for perma-
nent residence for humanitarian purposes, to assure family unity, or when it is other-
wise in the public interest if the immigrant is not a threat to the security of the
United States.

(E) PARTICIPANTS IN NAZI PERSECUTION, GENOCIDE, OR THE COMMISSION OF ANY ACT OF

TORTURE OR EXTRAJUDICIAL KILLING.—

(i) PARTICIPATION IN NAZI PERSECUTIONS.—Any alien who, during the period begin-
ning on March 23, 1933, and ending on May 8, 1945, under the direction of, or in asso-
ciation with—

(I) the Nazi government of Germany,

(I) any government in any area occupied by the military forces of the Nazi
government of Germany,

(III) any government established with the assistance or cooperation of the

Nazi government of Germany, or

(IV) any government which was an ally of the Nazi government of Germany,
ordered, incited, assisted, or otherwise participated in the persecution of any person
because of race, religion, national origin, or political opinion is inadmissible.

(i1) PARTICIPATION IN GENOCIDE.—Any alien who ordered, incited, assisted, or oth-
erwise participated in genocide, as defined in section 1091(a) of title 18, United States
Code, is inadmissible

(iii) COMMISSION OF ACTS OF TORTURE OR EXTRAJUDICIAL KILLINGS.—Any alien
who, outside the United States, has committed, ordered, incited, assisted, or otherwise
participated in the commission of—

o d(I) any act of torture, as defined in section 2340 of title 18, United States

ode; or
(IT) under color of law of any foreign nation, any extrajudicial killing, as de-

fined in section 3(a) of the Torture Victim Protection Act of 1991 (28 U.S.C. 1350

note),
is inadmissible.
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(F) ASSOCIATION WITH TERRORIST ORGANIZATIONS.—Any alien who the Secretary of
State, after consultation with the Attorney General, or the Attorney General, after con-
sultation with the Secretary of State, determines has been associated with a terrorist orga-
nization and intends while in the United States to engage solely, principally, or inciden-
tally in activities that could endanger the welfare, safety, or security of the United States
is inadmissible.

(G) RECRUITMENT OR USE OF CHILD SOLDIERS.—Any alien who has engaged in the re-
cruitment or use of child soldiers in violation of section 2442 of title 18, United States
Code, is inadmissible.

(4) PUBLIC CHARGE.—

(A) IN GENERAL.—Any alien who, in the opinion of the consular officer at the time of
application for a visa, or in the opinion of the Attorney General at the time of application
for admission or adjustment of status, is likely at any time to become a public charge is
inadmissible.

(B) FACTORS TO BE TAKEN INTO ACCOUNT.—(i) In determining whether an alien is inad-
missible under this paragraph, the consular officer or the Attorney General shall at a min-
imum consider the alien’s—

(I) age;

(IT) health;

(IIT) family status;

(IV) assets, resources, and financial status; and

(V) education and skills.

(i1) In addition to the factors under clause (i), the consular officer or the Attorney Gen-
eral may also consider any affidavit of support under section 213A for purposes of exclu-
sion under this paragraph.

(C) FAMILY-SPONSORED IMMIGRANTS.—Any alien who seeks admission or adjustment of
status under a visa number issued under section 201(b)(2) or 203(a) is inadmissible under
this paragraph unless—

(1) the alien has obtained—

(I) status as a spouse or a child of a United States citizen pursuant to clause
(i1), (iii), or (iv) of section 204(a)(1)(A), or

(II) classification pursuant to clause (ii) or (iii) of section 204(a)(1)(B); or

(ITI) classification or status as a VAWA self-petitioner; or
(i) the person petitioning for the alien’s admission (and any additional sponsor

required under section 213A(f) or any alternative sponsor permitted under paragraph

(5)(B) of such section) has executed an affidavit of support described in section 213A

with respect to such alien.

(D) CERTAIN EMPLOYMENT-BASED IMMIGRANTS.—Any alien who seeks admission or ad-
justment of status under a visa number issued under section 203(b) by virtue of a classi-
fication petition filed by a relative of the alien (or by an entity in which such relative has
a significant ownership interest) is inadmissible under this paragraph unless such relative
has executed an affidavit of support described in section 213A with respect to such alien.

(E) SPECIAL RULE FOR QUALIFIED ALIEN VICTIMS.—Subparagraphs (A), (B), and (C)
shall not apply to an alien who—

(i) is a VAWA self-petitioner;

(i1) is an applicant for, or is granted, nonimmigrant status under section
101(a)(15)(U); or

(ii1) is a qualified alien described in section 431(c) of the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996 (8 U.S.C. 1641(c)).

(5) LABOR CERTIFICATION AND QUALIFICATIONS FOR CERTAIN IMMIGRANTS.—

(A) LABOR CERTIFICATION.—

(i) IN GENERAL.—Any alien who seeks to enter the United States for the purpose
of performing skilled or unskilled labor is inadmissible, unless the Secretary of Labor
hﬁls determined and certified to the Secretary of State and the Attorney General
that—

(I) there are not sufficient workers who are able, willing, qualified (or equally
qualified in the case of an alien described in clause (ii)) and available at the time
of application for a visa and admission to the United States and at the place
where the alien is to perform such skilled or unskilled labor, and
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(IT) the employment of such alien will not adversely affect the wages and
working conditions of workers in the United States similarly employed.

(il)) CERTAIN ALIENS SUBJECT TO SPECIAL RULE.—For purposes of clause (i)(I), an
alien described in this clause is an alien who—

(I) is a member of the teaching profession, or

(IT) has exceptional ability in the sciences or the arts.

(iii) PROFESSIONAL ATHLETES.—

(I) IN GENERAL.—A certification made under clause (i) with respect to a pro-
fessional athlete shall remain valid with respect to the athlete after the athlete
changes employer, if the new employer is a team in the same sport as the team
which employed the athlete when the athlete first applied for the certification.

(II) DEFINITION.—For purposes of subclause (I), the term “professional ath-
lete” means an individual who is employed as an athlete by—

(aa) a team that is a member of an association of 6 or more professional
sports teams whose total combined revenues exceed $10,000,000 per year, if
the association governs the conduct of its members and regulates the contests
and exhibitions in which its member teams regularly engage; or

(bb) any minor league team that is affiliated with such an association.

(iv) LONG DELAYED ADJUSTMENT APPLICANTS.—A certification made under clause
(1) with respect to an individual whose petition is covered by section 204(j) shall re-
main valid with respect to a new job accepted by the individual after the individual
changes jobs or employers if the new job is in the same or a similar occupational clas-
sification as the job for which the certification was issued.

(B) UNQUALIFIED PHYSICIANS.—AnN alien who is a graduate of a medical school not ac-
credited by a body or bodies approved for the purpose by the Secretary of Education (re-
gardless of whether such school of medicine is in the United States) and who is coming
to the United States principally to perform services as a member of the medical profession
is inadmissible, unless the alien (i) has passed parts I and II of the National Board of Med-
ical Examiners Examination (or an equivalent examination as determined by the Secretary
of Health and Human Services) and (ii) is competent in oral and written English. For pur-
poses of the previous sentence, an alien who is a graduate of a medical school shall be
considered to have passed parts I and II of the National Board of Medical Examiners if
the alien was fully and permanently licensed to practice medicine in a State on January
9, 1978, and was practicing medicine in a State on that date.

(C) UNCERTIFIED FOREIGN HEALTH-CARE WORKERS.—Subject to subsection (r), any alien
who seeks to enter the United States for the purpose of performing labor as a health-care
worker, other than a physician, is inadmissible unless the alien presents to the consular
officer, or, in the case of an adjustment of status, the Attorney General, a certificate from
the Commission on Graduates of Foreign Nursing Schools, or a certificate from an equiva-
lent independent credentialing organization approved by the Attorney General in consulta-
tion with the Secretary of Health and Human Services, verifying that—

(i) the alien’s education, training, license, and experience—

(I) meet all applicable statutory and regulatory requirements for entry into
the United States under the classification specified in the application;

(II) are comparable with that required for an American health-care worker of
the same type; and

(ITI) are authentic and, in the case of a license, unencumbered,;

(ii) the alien has the level of competence in oral and written English considered
by the Secretary of Health and Human Services, in consultation with the Secretary
of Education, to be appropriate for health care work of the kind in which the alien
will be engaged, as shown by an appropriate score on one or more nationally recog-
nized, commercially available, standardized assessments of the applicant’s ability to
speak and write; and

(ii1) if a majority of States licensing the profession in which the alien intends to
work recognize a test predicting the success on the profession’s licensing or certifi-
cation examination, the alien has passed such a test or has passed such an examina-
tion.

For purposes of clause (ii), determination of the standardized tests required and of the
minimum scores that are appropriate are within the sole discretion of the Secretary of

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.

87

Health and Human Services and are not subject to further administrative or judicial re-
view.

(D) APPLICATION OF GROUNDS.—The grounds for inadmissibility of aliens under sub-

paragraphs (A) and (B) shall apply to immigrants seeking admission or adjustment of sta-
tus under paragraph (2) or (3) of section 203(b).

6) I

LLEGAL ENTRANTS AND IMMIGRATION VIOLATORS.—
(A) ALIENS PRESENT WITHOUT ADMISSION OR PAROLE.—

(i) IN GENERAL.—An alien present in the United States without being admitted
or paroled, or who arrives in the United States at any time or place other than as
designated by the Attorney General, is inadmissible.

(ii) EXCEPTION FOR CERTAIN BATTERED WOMEN AND CHILDREN.—Clause (i) shall
not apply to an alien who demonstrates that—

(I) the alien is a VAWA self-petitioner;

(ID(a) the alien has been battered or subjected to extreme cruelty by a spouse
or parent, or by a member of the spouse’s or parent’s family residing in the same
household as the alien and the spouse or parent consented or acquiesced to such
battery or cruelty, or (b) the alien’s child has been battered or subjected to ex-
treme cruelty by a spouse or parent of the alien (without the active participation
of the alien in the battery or cruelty) or by a member of the spouse’s or parent’s
family residing in the same household as the alien when the spouse or parent con-
sented to or acquiesced in such battery or cruelty and the alien did not actively
participate in such battery or cruelty, and

(IIT) there was a substantial connection between the battery or cruelty de-
gcribed in subclause (I) or (II) and the alien’s unlawful entry into the United

tates.
(B) FAILURE TO ATTEND REMOVAL PROCEEDING.—Any alien who without reasonable

cause fails or refuses to attend or remain in attendance at a proceeding to determine the
alien’s inadmissibility or deportability and who seeks admission to the United States with-

in 5

years of such alien’s subsequent departure or removal is inadmissible.
(C) MISREPRESENTATION.—

(i) IN GENERAL.—Any alien who, by fraud or willfully misrepresenting a material
fact, seeks to procure (or has sought to procure or has procured) a visa, other docu-
mentation, or admission into the United States or other benefit provided under this
Act is inadmissible.

(ii) FALSELY CLAIMING CITIZENSHIP.—

(I) IN GENERAL.—Any alien who falsely represents, or has falsely represented,
himself or herself to be a citizen of the United States for any purpose or benefit
underi) 1this Act (including section 274A) or any other Federal or State law is inad-
missible.

(IT) EXCEPTION.—In the case of an alien making a representation described
in subclause (I), if each natural parent of the alien (or, in the case of an adopted
alien, each adoptive parent of the alien) is or was a citizen (whether by birth or
naturalization), the alien permanently resided in the United States prior to at-
taining the age of 16, and the alien reasonably believed at the time of making
such representation that he or she was a citizen, the alien shall not be considered
to be inadmissible under any provision of this subsection based on such represen-
tation.

(ii1) WAIVER AUTHORIZED.—For provision authorizing waiver of clause (i), see sub-
section (1).

(D) STowAwAYS.—Any alien who is a stowaway is inadmissible.
(E) SMUGGLERS.—

(i) IN GENERAL.—Any alien who at any time knowingly has encouraged, induced,
assisted, abetted, or aided any other alien to enter or to try to enter the United States
in violation of law is inadmissible.

(ii) SPECIAL RULE IN THE CASE OF FAMILY REUNIFICATION.—Clause (i) shall not
apply in the case of alien who is an eligible immigrant (as defined in section 301(b)(1)
of the Immigration Act of 1990), was physically present in the United States on May
5, 1988, and is seeking admission as an immediate relative or under section 203(a)(2)
(including under section 112 of the Immigration Act of 1990) or benefits under section
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301(a) of the Immigration Act of 1990 if the alien, before May 5, 1988, has encouraged,
induced, assisted, abetted, or aided only the alien’s spouse, parent, son, or daughter
(and no other individual) to enter the United States in violation of law.

(iii) WAIVER AUTHORIZED.—For provision authorizing waiver of clause (i), see sub-
section (d)(11).

(F) SUBJECT OF CIVIL PENALTY.—

(i) IN GENERAL.—An alien who is the subject of a final order for violation of section
274C is inadmissible.

(i1) WAIVER AUTHORIZED.—For provision authorizing waiver of clause (i), see sub-
section (d)(12).

(G) STUDENT VISA ABUSERS.—An alien who obtains the status of a nonimmigrant
under section 101(a)(15)(F)(i) and who violates a term or condition of such status under
section 214(1) is inadmissible until the alien has been outside the United States for a con-
tinuous period of 5 years after the date of the violation.

(7) DOCUMENTATION REQUIREMENTS.—

(A) IMMIGRANTS.—

(i) IN GENERAL.—Except as otherwise specifically provided in this Act, any immi-
grant at the time of application for admission—

(I) who is not in possession of a valid unexpired immigrant visa, reentry per-
mit, border crossing identification card, or other valid entry document required by
this Act, and a valid unexpired passport, or other suitable travel document, or
document of identity and nationality if such document is required under the regu-
lations issued by the Attorney General under section 211(a), or

(IT) whose visa has been issued without compliance with the provisions of sec-
tion 203,

is inadmissible.

(il)) WAIVER AUTHORIZED.—For provision authorizing waiver of clause (i), see sub-
section (k).

(B) NONIMMIGRANTS.—

(i) IN GENERAL.—Any nonimmigrant who—

(I) is not in possession of a passport valid for a minimum of six months from
the date of the expiration of the initial period of the alien’s admission or con-
templated initial period of stay authorizing the alien to return to the country from
which the alien came or to proceed to and enter some other country during such
period, or

(IT) is not in possession of a valid nonimmigrant visa or border crossing iden-
tification card at the time of application for admission,

is inadmissible.

(il)) GENERAL WAIVER AUTHORIZED.—For provision authorizing waiver of clause (i),
see subsection (d)(4).

(iii)) GUAM AND NORTHERN MARIANA ISLANDS VISA WAIVER.—For provision author-
izing waiver of clause (i) in the case of visitors to Guam or the Commonwealth of the
Northern Mariana Islands, see subsection ().

(iv) VISA WAIVER PROGRAM.—For authority to waive the requirement of clause (i)
under a program, see section 217.

(8) INELIGIBLE FOR CITIZENSHIP.—

(%1) IN GENERAL.—Any immigrant who is permanently ineligible to citizenship is inad-
missible.

(B) DRAFT EVADERS.—Any person who has departed from or who has remained outside
the United States to avoid or evade training or service in the armed forces in time of war
or a period declared by the President to be a national emergency is inadmissible, except
that this subparagraph shall not apply to an alien who at the time of such departure was
a nonimmigrant and who is seeking to reenter the United States as a nonimmigrant.

(9) ALIENS PREVIOUSLY REMOVED.—

(A) CERTAIN ALIENS PREVIOUSLY REMOVED.—

(i) ARRIVING ALIENS.—Any alien who has been ordered removed under section
235(b)(1) or at the end of proceedings under section 240 initiated upon the alien’s ar-
rival in the United States and who again seeks admission within 5 years of the date
of such removal (or within 20 years in the case of a second or subsequent removal
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or at any time in the case of an alien convicted of an aggravated felony) is inadmis-
sible.

(i1) OTHER ALIENS.—Any alien not described in clause (i) who—

(I) has been ordered removed under section 240 or any other provision of law,
or

(IT) departed the United States while an order of removal was outstanding,

and who seeks admission within 10 years of the date of such alien’s departure or re-
moval (or within 20 years of such date in the case of a second or subsequent removal
or at any time in the case of an alien convicted of an aggravated felony) is inadmis-
sible.

(iii) EXCEPTION.—Clauses (i) and (ii) shall not apply to an alien seeking admission
within a period if, prior to the date of the alien’s reembarkation at a place outside
the United States or attempt to be admitted from foreign contiguous territory, the At-
torney General has consented to the alien’s reapplying for admission.

(B) ALIENS UNLAWFULLY PRESENT.—

(i) IN GENERAL.—Any alien (other than an alien lawfully admitted for permanent
residence) who—

(I) was unlawfully present in the United States for a period of more than 180
days but less than 1 year, voluntarily departed the United States (whether or not
pursuant to section 244(e)) prior to the commencement of proceedings under sec-
tion 235(b)(1) or section 240, and again seeks admission within 3 years of the date
of such alien’s departure or removal, or

(IT) has been unlawfully present in the United States for one year or more,
and who again seeks admission within 10 years of the date of such alien’s depar-
ture or removal from the United States,

is inadmissible.

(ii)) CONSTRUCTION OF UNLAWFUL PRESENCE.—For purposes of this paragraph, an
alien is deemed to be unlawfully present in the United States if the alien is present
in the United States after the expiration of the period of stay authorized by the Attor-
ney General or is present in the United States without being admitted or paroled.

(iii) EXCEPTIONS.—

(I) MiNORS.—No period of time in which an alien is under 18 years of age
shall be taken into account in determining the period of unlawful presence in the
United States under clause (i).

(IT) AsYLEES.—No period of time in which an alien has a bona fide application
for asylum pending under section 208 shall be taken into account in determining
the period of unlawful presence in the United States under clause (i) unless the
alien during such period was employed without authorization in the United
States.

(IIT) FAMILY UNITY.—No period of time in which the alien is a beneficiary of
family unity protection pursuant to section 301 of the Immigration Act of 1990
shall be taken into account in determining the period of unlawful presence in the
United States under clause (i).

(IV) BATTERED WOMEN AND CHILDREN.—Clause (i) shall not apply to an alien
who would be described in paragraph (6)(A)(i) if “violation of the terms of the
alien’s nonimmigrant visa” were substituted for “unlawful entry into the United
States” in subclause (IIT) of that paragraph.

(V) VICTIMS OF A SEVERE FORM OF TRAFFICKING IN PERSONS.—Clause (i) shall not apply

to an alien who demonstrates that the severe form of trafficking (as that term is defined
in section 103 of the Trafficking Victims Protection Act of 2000 (22 U.S.C. 7102)) was at
least one central reason for the alien’s unlawful presence in the United States.

(iv) TOLLING FOR GOOD CAUSE.—In the case of an alien who—

(I) has been lawfully admitted or paroled into the United States,

(II) has filed a nonfrivolous application for a change or extension of status be-
fore the date of expiration of the period of stay authorized by the Attorney Gen-
eral, and

(IIT) has not been employed without authorization in the United States before
or during the pendency of such application,
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the calculation of the period of time specified in clause (i)(I) shall be tolled during the
pendency of such application, but not to exceed 120 days.

(v) WAIVER.—The Attorney General has sole discretion to waive clause (i) in the
case of an immigrant who is the spouse or son or daughter of a United States citizen
or of an alien lawfully admitted for permanent residence, if it is established to the
satisfaction of the Attorney General that the refusal of admission to such immigrant
alien would result in extreme hardship to the citizen or lawfully resident spouse or
parent of such alien. No court shall have jurisdiction to review a decision or action
by the Attorney General regarding a waiver under this clause.

(C) ALIENS UNLAWFULLY PRESENT AFTER PREVIOUS IMMIGRATION VIOLATIONS.—
(i) IN GENERAL.—Any alien who—
(I) has been unlawfully present in the United States for an aggregate period
of more than 1 year, or
(IT) has been ordered removed under section 235(b)(1), section 240, or any
other provision of law,
and who enters or attempts to reenter the United States without being admitted is
inadmissible.

(ii)) EXCEPTION.—Clause (i) shall not apply to an alien seeking admission more
than 10 years after the date of the alien’s last departure from the United States if,
prior to the alien’s reembarkation at a place outside the United States or attempt to
be readmitted from a foreign contiguous territory, the Secretary of Homeland Security
has consented to the alien’s reapplying for admission.

(iii) WAIVER.—The Secretary of Homeland Security may waive the application of
clause (i) in the case of an alien who is a VAWA self-petitioner if there is a connection
between—

(I) the alien’s battering or subjection to extreme cruelty; and
(II) the alien’s removal, departure from the United States, reentry or reentries
into the United States; or attempted reentry into the United States.
MISCELLANEOUS.—
(A) PRACTICING POLYGAMISTS.—Any immigrant who is coming to the United States to

practice polygamy is inadmissible.

(B) GUARDIAN REQUIRED TO ACCOMPANY HELPLESS ALIEN.—Any alien—

(i) who is accompanying another alien who is inadmissible and who is certified
to be helpless from sickness, mental or physical disability, or infancy pursuant to sec-
tion 232(c), and

(i1) whose protection or guardianship is determined to be required by the alien de-
scribed in clause (i),

is inadmissible.

(C) INTERNATIONAL CHILD ABDUCTION.—

(i) IN GENERAL.—Except as provided in clause (ii), any alien who, after entry of
an order by a court in the United States granting custody to a person of a United
States citizen child who detains or retains the child, or withholds custody of the child,
outside the United States from the person granted custody by that order, is inadmis-
sible until the child is surrendered to the person granted custody by that order.

(i1) ALIENS SUPPORTING ABDUCTORS AND RELATIVES OF ABDUCTORS.—Any alien
who—

(I) is known by the Secretary of State to have intentionally assisted an alien

in the conduct described in clause (i),

(IT) is known by the Secretary of State to be intentionally providing material
support or safe haven to an alien described in clause (i), or

(IIT) is a spouse (other than the spouse who is the parent of the abducted
child), child (other than the abducted child), parent, sibling, or agent of an alien
described in clause (i), if such person has been designated by the Secretary of

State at the Secretary’s sole and unreviewable discretion, is inadmissible until the

child described in clause (i) is surrendered to the person granted custody by the

order described in that clause, and such person and child are permitted to return
to the United States or such person’s place of residence.

(iii) EXCEPTIONS.—Clauses (i) and (ii) shall not apply—
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(I) to a government official of the United States who is acting within the scope
of his or her official duties;

(IT) to a government official of any foreign government if the official has been
designated by the Secretary of State at the Secretary’s sole and unreviewable dis-
cretion; or

(III) so long as the child is located in a foreign state that is a party to the
Convention on the Civil Aspects of International Child Abduction, done at The
Hague on October 25, 1980.

(D) UNLAWFUL VOTERS.—

(i) IN GENERAL.—Any alien who has voted in violation of any Federal, State, or
local constitutional provision, statute, ordinance, or regulation is inadmissible.

(i1) EXCEPTION.—In the case of an alien who voted in a Federal, State, or local
election (including an initiative, recall, or referendum) in violation of a lawful restric-
tion of voting to citizens, if each natural parent of the alien (or, in the case of an
adopted alien, each adoptive parent of the alien) is or was a citizen (whether by birth
or naturalization), the alien permanently resided in the United States prior to attain-
ing the age of 16, and the alien reasonably believed at the time of such violation that
he or she was a citizen, the alien shall not be considered to be inadmissible under
any provision of this subsection based on such violation.

(E) FORMER CITIZENS WHO RENOUNCED CITIZENSHIP TO AVOID TAXATION.—Any alien
who is a former citizen of the United States who officially renounces United States citizen-
ship and who is determined by the Attorney General to have renounced United States citi-
zenship for the purpose of avoiding taxation by the United States is inadmissible.

(b) NOTICES OF DENIALS.—

(1) Subject to paragraphs (2) and (3), if an alien’s application for a visa, for admission to
the United States, or for adjustment of status is denied by an immigration or consular officer
because the officer determines the alien to be inadmissible under subsection (a), the officer
shall provide the alien with a timely written notice that—

(A) states the determination, and

(B) lists the specific provision or provisions of law under which the alien is excludable
or ineligible for entry or adjustment of status.

(2) The Secretary of State may waive the requirements of paragraph (1) with respect to
a particular alien or any class or classes of inadmissible aliens.

(3) Paragraph (1) does not apply to any alien inadmissible under paragraph (2) or (3) of
subsection (a).

[(c) Repealed by sec. 304(b) of Public Law 104—208 (110 Stat. 3009-597).1

(d)(1) The Attorney General shall determine whether a ground for inadmissible exists with re-
spect to a nonimmigrant described in section 101(a)(15)(S). The Attorney General, in the Attorney
General’s discretion, may waive the application of subsection (a) (other than paragraph (3)(E)) in
the case of a nonimmigrant described in section 101(a)(15)(S), if the Attorney General considers
it to be in the national interest to do so. Nothing in this section shall be regarded as prohibiting
the Immigration and Naturalization Service from instituting removal proceedings against an alien
admitted as a nonimmigrant under section 101(a)(15)(S) for conduct committed after the alien’s ad-
mission into the United States, or for conduct or a condition that was not disclosed to the Attorney
General prior to the alien’s admission as a nonimmigrant under section 101(a)(15)(S).

(3)(A) Except as provided in this subsection, an alien (i) who is applying for a nonimmigrant
visa and is known or believed by the consular officer to be ineligible for such visa under subsection
(a) (other than paragraphs (3)(A){1)I), (3)(A)Gi), (3)(A)iii), (3)(C), and clauses (i) and (ii) of para-
graph (3)(E) of such subsection), may, after approval by the Attorney General of a recommendation
by the Secretary of State or by the consular officer that the alien be admitted temporarily despite
his inadmissibility, be granted such a visa and may be admitted into the United States temporarily
as a nonimmigrant in the discretion of the Attorney General, or (ii) who is inadmissible under sub-
section (a) (other than paragraphs (3)(A)G)I), (3)(A)Gi), (3)(A)Gii), (3)(C), and clauses (i) and (ii) of
paragraph (3)(E) of such subsection), but who is in possession of appropriate documents or is grant-
ed a waiver thereof and is seeking admission, may be admitted into the United States temporarily
as a nonimmigrant in the discretion of the Attorney General. The Attorney General shall prescribe
conditions, including exaction of such bonds as may be necessary, to control and regulate the ad-
mission and return of inadmissible aliens applying for temporary admission under this paragraph.
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(B)(i) The Secretary of State, after consultation with the Attorney General and the Secretary
of Homeland Security, or the Secretary of Homeland Security, after consultation with the Secretary
of State and the Attorney General, may determine in such Secretary’s sole unreviewable discretion
that subsection (a)(3)(B) shall not apply with respect to an alien within the scope of that subsection
or that subsection (a)(3)(B)(vi)(III) shall not apply to a group within the scope of that subsection,
except that no such waiver may be extended to an alien who is within the scope of subsection
(a)(3)(B)HA)II), no such waiver may be extended to an alien who is a member or representative of,
has voluntarily and knowingly engaged in or endorsed or espoused or persuaded others to endorse
or espouse or support terrorist activity on behalf of, or has voluntarily and knowingly received mili-
tary-type training from a terrorist organization that is described in subclause (I) or (II) of sub-
section (a)(3)(B)(vi), and no such waiver may be extended to a group that has engaged terrorist
activity against the United States or another democratic country or that has purposefully engaged
in a pattern or practice of terrorist activity that is directed at civilians. Such a determination shall
neither prejudice the ability of the United States Government to commence criminal or civil pro-
ceedings involving a beneficiary of such a determination or any other person, nor create any sub-
stantive or procedural right or benefit for a beneficiary of such a determination or any other per-
son. Notwithstanding any other provision of law (statutory or nonstatutory), including section 2241
of title 28, or any other habeas corpus provision, and sections 1361 and 1651 of such title, no court
shall have jurisdiction to review such a determination or revocation except in a proceeding for re-
view of a final order of removal pursuant to section 1252 of this title, and review shall be limited
to the extent provided in section 1252(a)(2)(D). The Secretary of State may not exercise the discre-
tion provided in this clause with respect to an alien at any time during which the alien is the sub-
ject of pending removal proceedings under section 1229a of this title.

(i1) Not later than 90 days after the end of each fiscal year, the Secretary of State and the
Secretary of Homeland Security shall each provide to the Committees on the Judiciary of the
House of Representatives and of the Senate, the Committee on International Relations of the
House of Representatives, the Committee on Foreign Relations of the Senate, and the Committee
on Homeland Security of the House of Representatives a report on the aliens to whom such Sec-
retary has applied clause (i). Within one week of applying clause (i) to a group, the Secretary of
State or the Secretary of Homeland Security shall provide a report to such Committees.

(4) Either or both of the requirements of paragraph (7)(B)(i) of subsection (a) may be waived
by the Attorney General and the Secretary of State acting jointly (A) on the basis of unforeseen
emergency in individual cases, or (B) on the basis of reciprocity with respect to nationals of foreign
contiguous territory or of adjacent islands and residents thereof having a common nationality with
such nationals, or (C) in the case of aliens proceeding in immediate and continuous transit through
the United States under contracts authorized in section 238(c).

(5)(A) The Attorney General may, except as provided in subparagraph (B) or in section 214(f),
in his discretion parole into the United States temporarily under such conditions as he may pre-
scribe only on a case-by-case basis for urgent humanitarian reasons or significant public benefit
any alien applying for admission to the United States, but such parole of such alien shall not be
regarded as an admission of the alien and when the purposes of such parole shall, in the opinion
of the Attorney General, have been served the alien shall forthwith return or be returned to the
custody from which he was paroled and thereafter his case shall continue to be dealt with in the
same manner as that of any other applicant for admission to the United States.

(B) The Attorney General may not parole into the United States an alien who is a refugee un-
less the Attorney General determines that compelling reasons in the public interest with respect
to that particular alien require that the alien be paroled into the United States rather than be
admitted as a refugee under section 207.

[(6) repealed; see footnote at the beginning of subsection (d).]

(7) The provisions of subsection (a) (other than paragraph (7)) shall be applicable to any alien
who shall leave Guam, the Commonwealth of the Northern Mariana Islands, Puerto Rico, or the
Virgin Islands of the United States, and who seeks to enter the continental United States or any
other place under the jurisdiction of the United States. Any alien described in this paragraph, who
is denied admission to the United States, shall be immediately removed in the manner provided
by section 241(c) of this Act.

(8) Upon a basis of reciprocity accredited officials of foreign governments, their immediate fam-
ilies, attendants, servants, and personal employees may be admitted in immediate and continuous
transit through the United States without regard to the provisions of this section except para-
graphs (3)(A), (3)(B), (83)(C), and (7)(B) of subsection (a) of this section.
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[(9) and (10) repealed; see footnote at the beginning of subsection (d).]

(11) The Attorney General may, in his discretion for humanitarian purposes, to assure family
unity, or when it is otherwise in the public interest, waive application of clause (i) of subsection
(a)(6)(E) in the case of any alien lawfully admitted for permanent residence who temporarily pro-
ceeded abroad voluntarily and not under an order of removal, and who is otherwise admissible to
the United States as a returning resident under section 211(b) and in the case of an alien seeking
admission or adjustment of status as an immediate relative or immigrant under section 203(a)
[(other than paragraph (4) thereof)], if the alien has encouraged, induced, assisted, abetted, or
aided only an individual who at the time of such action was the alien’s spouse, parent, son, or
daughter (and no other individual) to enter the United States in violation of law.

(12) The Attorney General may, in the discretion of the Attorney General for humanitarian
purposes or to assure family unity, waive application of clause (i) of subsection (a)(6)(F)—

(A) in the case of an alien lawfully admitted for permanent residence who temporarily pro-
ceeded abroad voluntarily and not under an order of deportation or removal and who is other-
wise admissible to the United States as a returning resident under section 211(b), and

(B) in the case of an alien seeking admission or adjustment of status under section
201(b)(2)(A) or under section 203(a),

if no previous civil money penalty was imposed against the alien under section 274C and the of-
fense was committed solely to assist, aid, or support the alien’s spouse or child (and not another
individual). No court shall have jurisdiction to review a decision of the Attorney General to grant
or deny a waiver under this paragraph.

(13)(A) The Secretary of Homeland Security shall determine whether a ground for inadmis-
sibility exists with respect to a nonimmigrant described in section 101(a)(15)(T), except that the
ground for inadmissibility described in subsection (a)(4) shall not apply with respect to such a non-
immigrant.

(B) In addition to any other waiver that may be available under this section, in the case of
a nonimmigrant described in section 101(a)(15)(T), if the Secretary of Homeland Security considers
it to be in the national interest to do so, the Secretary of Homeland Security, in the Attorney Gen-
eral’s discretion, may waive the application of—

(1) subsection (a)(1); and

(i) any other provision of subsection (a) (excluding paragraphs (3), (4), (10)(C), and (10(E))
if the activities rendering the alien inadmissible under the provision were caused by, or were
incident to, the victimization described in section 101(a)(15)(T)@E)(T).

(14) The Secretary of Homeland Security shall determine whether a ground of inadmissibility
exists with respect to a nonimmigrant described in section 101(a)(15)(U). The Secretary of Home-
land Security, in the Attorney General’s discretion, may waive the application of subsection (a)
(other than paragraph (3)(E)) in the case of a nonimmigrant described in section 101(a)(15)(U), if
the Secretary of Homeland Security considers it to be in the public or national interest to do so.

(e) No person admitted under section 101(a)(15)(J) or acquiring such status after admission (i)
whose participation in the program for which he came to the United States was financed in whole
or in part, directly or indirectly, by an agency of the Government of the United States or by the
government of the country of his nationality or his last residence, (ii) who at the time of admission
or acquisition of status under section 101(a)(15)(J) was a national or resident of a country which
the Director of the United States Information Agency pursuant to regulations prescribed by him,
had designated as clearly requiring the services of persons engaged in the field of specialized
knowledge or skill in which the alien was engaged, or (iii) who came to the United States or ac-
quired such status in order to receive graduate medical education or training, shall be eligible to
apply for an immigrant visa, or for permanent residence, or for a nonimmigrant visa under section
101(a)(15)(H) or section 101(a)(15)(L) until it is established that such person has resided and been
physically present in the country of his nationality or his last residence for an aggregate of a least
two years following departure from the United States: Provided, That upon the favorable rec-
ommendation of the Director, pursuant to the request of an interested United States Government
agency (or, in the case of an alien described in clause (iii), pursuant to the request of a State De-
partment of Public Health, or its equivalent), or of the Commissioner of Immigration and Natu-
ralization after he has determined that departure from the United States would impose exceptional
hardship upon the alien’s spouse or child (if such spouse or child is a citizen of the United States
or a lawfully resident alien), or that the alien cannot return to the country of his nationality or
last residence because he would be subject to persecution on account of race, religion, or political
opinion, the Attorney General may waive the requirement of such two-year foreign residence
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abroad in the case of any alien whose admission to the United States is found by the Attorney
General to be in the public interest except that in the case of a waiver requested by a State Depart-
ment of Public Health, or its equivalent, or in the case of a waiver requested by an interested
United States Government agency on behalf of an alien described in clause (iii), the waiver shall
be subject to the requirements of section 214(1): And provided further, That, except in the case of
an alien described in clause (iii), the Attorney General may, upon the favorable recommendation
of the Director, waive such two-year foreign residence requirement in any case in which the foreign
country of the alien’s nationality or last residence has furnished the Director a statement in writ-
ing that it has no objection to such waiver in the case of such alien.

(f) Whenever the President finds that the entry of any aliens or of any class of aliens into the
United States would be detrimental to the interests of the United States, he may by proclamation,
and for such period as he shall deem necessary, suspend the entry of all aliens or any class of
aliens as immigrants or nonimmigrants, or impose on the entry of aliens any restrictions he may
deem to be appropriate. Whenever the Attorney General finds that a commercial airline has failed
to comply with regulations of the Attorney General relating to requirements of airlines for the de-
tection of fraudulent documents used by passengers traveling to the United States (including the
training of personnel in such detection), the Attorney General may suspend the entry of some or
all aliens transported to the United States by such airline.

(g) The Attorney General may waive the application of—

(1) subsection (a)(1)(A)d) in the case of any alien who—

(A) is the spouse or the unmarried son or daughter, or the minor unmarried lawfully
adopted child, of a United States citizen, or of an alien lawfully admitted for permanent
residence, or of an alien who has been issued an immigrant visa,

(B) has a son or daughter who is a United States citizen, or an alien lawfully admitted
for permanent residence, or an alien who has been issued an immigrant visa; or

(C) is a VAWA self-petitioner,

in accordance with such terms, conditions, and controls, if any, including the giving of bond,

as the Attorney General, in the discretion of the Attorney General after consultation with the

Secretary of Health and Human Services, may by regulation prescribe;

(2) subsection (a)(1)(A)(ii) in the case of any alien—

(A) who receives vaccination against the vaccine-preventable disease or diseases for
which the alien has failed to present documentation of previous vaccination,

(B) for whom a civil surgeon, medical officer, or panel physician (as those terms are
defined by section 34.2 of title 42 of the Code of Federal Regulations) certifies, according
to such regulations as the Secretary of Health and Human Services may prescribe, that
such vaccination would not be medically appropriate, or

(C) under such circumstances as the Attorney General provides by regulation, with re-
spect to whom the requirement of such a vaccination would be contrary to the alien’s reli-
gious beliefs or moral convictions; or
(3) subsection (a)(1)(A)(iii) in the case of any alien, in accordance with such terms, condi-

tions, and controls, if any, including the giving of bond, as the Attorney General, in the discre-

tion of the Attorney General after consultation with the Secretary of Health and Human Serv-
ices, may by regulation prescribe.

(h) The Attorney General may, in his discretion, waive the application of subparagraphs
(A))I), (B), (D), and (E) of subsection (a)(2) and subparagraph (A)G)(II) of such subsection insofar
as it relates to a single offense of simple possession of 30 grams or less of marijuana if—

(1)(A) in the case of any immigrant it is established to the satisfaction of the Attorney

General that—

(1) the alien is inadmissible only under subparagraph (D)) or (D)(ii) of such sub-
section or the activities for which the alien is inadmissible occurred more than 15 years
before the date of the alien’s application for a visa, admission, or adjustment of status,

(i1) the admission to the United States of such alien would not be contrary to the na-
tional welfare, safety, or security of the United States, and

(iii) the alien has been rehabilitated; or
(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a citizen

of the United States or an alien lawfully admitted for permanent residence if it is established

to the satisfaction of the Attorney General that the alien’s denial of admission would result
in extreme hardship to the United States citizen or lawfully resident spouse, parent, son, or
daughter of such alien; or
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(C) the alien is a VAWA self-petitioner; and

(2) the Attorney General, in his discretion, and pursuant to such terms, conditions and
procedures as he may by regulations prescribe, has consented to the alien’s applying or re-
applying for a visa, for admission to the United States, or adjustment of status.

No waiver shall be provided under this subsection in the case of an alien who has been convicted
of (or who has admitted committing acts that constitute) murder or criminal acts involving torture,
or an attempt or conspiracy to commit murder or a criminal act involving torture. No waiver shall
be granted under this subsection in the case of an alien who has previously been admitted to the
United States as an alien lawfully admitted for permanent residence if either since the date of such
admission the alien has been convicted of an aggravated felony or the alien has not lawfully re-
sided continuously in the United States for a period of not less than 7 years immediately preceding
the date of initiation of proceedings to remove the alien from the United States. No court shall
hage jurisdiction to review a decision of the Attorney General to grant or deny a waiver under this
subsection.

(i)(1) The Attorney General may, in the discretion of the Attorney General, waive the applica-
tion of clause (i) of subsection (a)(6)(C) in the case of an immigrant who is the spouse, son, or
daughter of a United States citizen or of an alien lawfully admitted for permanent residence if it
is established to the satisfaction of the Attorney General that the refusal of admission to the
United States of such immigrant alien would result in extreme hardship to the citizen or lawfully
resident spouse or parent of such an alien or, in the case of a VAWA self-petitioner, the alien dem-
onstrates extreme hardship to the alien or the alien’s United States citizen, lawful permanent resi-
dent, or qualified alien parent or child.

(2) No court shall have jurisdiction to review a decision or action of the Attorney General re-
garding a waiver under paragraph (1).

(j)(1) The additional requirements referred to in section 101(a)(15)(J) for an alien who is com-
ing to the United States under a program under which he will receive graduate medical education
or training are as follows:

(A) A school of medicine or of one of the other health professions, which is accredited by
a body or bodies approved for the purpose by the Secretary of Education, has agreed in writing
to provide the graduate medical education or training under the program for which the alien
is coming to the United States or to assume responsibility for arranging for the provision
thereof by an appropriate public or nonprofit private institution or agency, except that, in the
case of such an agreement by a school of medicine, any one or more of its affiliated hospitals
which are to participate in the provision of the graduate medical education or training must
join in the agreement.

(B) Before making such agreement, the accredited school has been satisfied that the alien
(i) is a graduate of a school of medicine which is accredited by a body or bodies approved for
the purpose by the Secretary of Education (regardless of whether such school of medicine is
in the United States); or (ii)(I) has passed parts I and II of the National Board of Medical Ex-
aminers Examination (or an equivalent examination as determined by the Secretary of Health
and Human Services), (II) has competency in oral and written English, (III) will be able to
adapt to the educational and cultural environment in which he will be receiving his education
or training, and (IV) has adequate prior education and training to participate satisfactorily in
the program for which he is coming to the United States. For the purposes of this subpara-
graph, an alien who is a graduate of a medical school shall be considered to have passed parts
I and II of the National Board of Medical Examiners examination if the alien was fully and
permanently licensed to practice medicine in a State on January 9, 1978, and was practicing
medicine in a State on that date.

(C) The alien has made a commitment to return to the country of his nationality or last
residence upon completion of the education or training for which he is coming to the United
States, and the government of the country of his nationality or last residence has provided a
written assurance, satisfactory to the Secretary of Health and Human Services, that there is
a need in that country for persons with the skills the alien will acquire in such education or
training.

(D) The duration of the alien’s participation in the program of graduate medical education
or training for which the alien is coming to the United States is limited to the time typically
required to complete such program, as determined by the Director of the United States Infor-
mation Agency at the time of the alien’s admission into the United States, based on criteria
which are established in coordination with the Secretary of Health and Human Services and
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which take into consideration the published requirements of the medical specialty board which

administers such education or training program; except that—

(i) such duration is further limited to seven years unless the alien has demonstrated
to the satisfaction of the Director that the country to which the alien will return at the
end of such specialty education or training has an exceptional need for an individual
trained in such specialty, and

(ii) the alien may, once and not later than two years after the date the alien is admit-
ted to the United States as an exchange visitor or acquires exchange visitor status, change
the alien’s designated program of graduate medical education or training if the Director
approves the change and if a commitment and written assurance with respect to the
alien’s new program have been provided in accordance with subparagraph (C).

(E) The alien furnishes the Attorney General each year with an affidavit (in such form
as the Attorney General shall prescribe) that attests that the alien (i) is in good standing in
the program of graduate medical education or training in which the alien is participating, and
(i) will return to the country of his nationality or last residence upon completion of the edu-
cation or training for which he came to the United States.

(2) An alien who is a graduate of a medical school and who is coming to the United States
to perform services as a member of the medical profession may not be admitted as a nonimmigrant
under section 101(a)(15)(H)(i)(b) unless—

(A) the alien is coming pursuant to an invitation from a public or nonprofit private edu-
cational or research institution or agency in the United States to teach or conduct research,
or both, at or for such institution or agency, or

(B)() the alien has passed the Federation licensing examination (administered by the Fed-
eration of State Medical Boards of the United States) or an equivalent examination as deter-
mined by the Secretary of Health and Human Services, and

(i1)(I) has competency in oral and written English or (II) is a graduate of a school of medi-
cine which is accredited by a body or bodies approved for the purpose by the Secretary of Edu-
cation (regardless of whether such school of medicine is in the United States).

(3) The Director of the United States Information Agency annually shall transmit to the Con-
gress a report on aliens who have submitted affidavits described in paragraph (1)(E), and shall in-
clude in such report the name and address of each such alien, the medical education or training
program in which such alien is participating, and the status of such alien in that program.

(k) Any alien, inadmissible from the United States under paragraph (5)(A) or (7)(A)(i) of sub-
section (a), who is in possession of an immigrant visa may, if otherwise admissible, be admitted
in the discretion of the Attorney General if the Attorney General is satisfied that inadmissibility
was not known to, and could not have been ascertained by the exercise of reasonable diligence by,
the immigrant before the time of departure of the vessel or aircraft from the last port outside the
United States and outside foreign contiguous territory or, in the case of an immigrant coming from
foreign contiguous territory, before the time of the immigrant’s application for admission.

(I) GuaAM AND NORTHERN MARIANA ISLANDS VISA WAIVER PROGRAM.—

(1) IN GENERAL.—The requirement of subsection (a)(7)(B)(i) may be waived by the Sec-
retary of Homeland Security, in the case of an alien applying for admission as a nonimmigrant
visitor for business or pleasure and solely for entry into and stay in Guam or the Common-
wealth of the Northern Mariana Islands for a period not to exceed 45 days, if the Secretary
of Homeland Security, after consultation with the Secretary of the Interior, the Secretary of
State, the Governor of Guam and the Governor of the Commonwealth of the Northern Mariana
Islands, determines that—

(A) an adequate arrival and departure control system has been developed in Guam
and the Commonwealth of the Northern Mariana Islands; and

(B) such a waiver does not represent a threat to the welfare, safety, or security of the
United States or its territories and commonwealths.

(2) ALIEN WAIVER OF RIGHTS.—An alien may not be provided a waiver under this sub-
section unless the alien has waived any right—

(A) to review or appeal under this Act an immigration officer’s determination as to
the admissibility of the alien at the port of entry into Guam or the Commonwealth of the
Northern Mariana Islands; or

(B) to contest, other than on the basis of an application for withholding of removal
under section 241(b)(3) of this Act or under the Convention Against Torture, or an applica-
tion for asylum if permitted under section 208, any action for removal of the alien.
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(3) REGULATIONS.—AII necessary regulations to implement this subsection shall be promul-
gated by the Secretary of Homeland Security, in consultation with the Secretary of the Interior
and the Secretary of State, on or before the 180th day after the date of enactment of the Con-
solidated Natural Resources Act of 2008. The promulgation of such regulations shall be consid-
ered a foreign affairs function for purposes of section 553(a) of title 5, United States Code. At
a minimum, such regulations should include, but not necessarily be limited to—

(A) a listing of all countries whose nationals may obtain the waiver also provided by
this subsection, except that such regulations shall provide for a listing of any country from
which the Commonwealth has received a significant economic benefit from the number of
visitors for pleasure within the one-year period preceding the date of enactment of the
Consolidated Natural Resources Act of 2008, unless the Secretary of Homeland Security
determines that such country’s inclusion on such list would represent a threat to the wel-
fare, safety, or security of the United States or its territories; and

(B) any bonding requirements for nationals of some or all of those countries who may
present an increased risk of overstays or other potential problems, if different from such
requirements otherwise provided by law for nonimmigrant visitors.

(4) FACTORS.—In determining whether to grant or continue providing the waiver under
this subsection to nationals of any country, the Secretary of Homeland Security, in consulta-
tion with the Secretary of the Interior and the Secretary of State, shall consider all factors
that the Secretary deems relevant, including electronic travel authorizations, procedures for re-
porting lost and stolen passports, repatriation of aliens, rates of refusal for nonimmigrant vis-
itor visas, overstays, exit systems, and information exchange.

(5) SUSPENSION.—The Secretary of Homeland Security shall monitor the admission of non-
immigrant visitors to Guam and the Commonwealth of the Northern Mariana Islands under
this subsection. If the Secretary determines that such admissions have resulted in an unac-
ceptable number of visitors from a country remaining unlawfully in Guam or the Common-
wealth of the Northern Mariana Islands, unlawfully obtaining entry to other parts of the
United States, or seeking withholding of removal or asylum, or that visitors from a country
pose a risk to law enforcement or security interests of Guam or the Commonwealth of the
Northern Mariana Islands or of the United States (including the interest in the enforcement
of the immigration laws of the United States), the Secretary shall suspend the admission of
nationals of such country under this subsection. The Secretary of Homeland Security may in
the Secretary’s discretion suspend the Guam and Northern Mariana Islands visa waiver pro-
gram at any time, on a country-by-country basis, for other good cause.

(6) ADDITION OF COUNTRIES.—The Governor of Guam and the Governor of the Common-
wealth of the Northern Mariana Islands may request the Secretary of the Interior and the Sec-
retary of Homeland Security to add a particular country to the list of countries whose nationals
may obtain the waiver provided by this subsection, and the Secretary of Homeland Security
may grant such request after consultation with the Secretary of the Interior and the Secretary
of State, and may promulgate regulations with respect to the inclusion of that country and any
special requirements the Secretary of Homeland Security, in the Secretary’s sole discretion,
m%y impose prior to allowing nationals of that country to obtain the waiver provided by this
subsection.

(m)(1) The qualifications referred to in section 101(a)(15)(H)(1)(c), with respect to an alien who
is coming to the United States to perform nursing services for a fac1hty, are that the alien—

(A) has obtained a full and unrestricted license to practice professional nursing in the
country where the alien obtained nursing education or has received nursing education in the
United States;

(B) has passed an appropriate examination (recognized in regulations promulgated in con-
sultation with the Secretary of Health and Human Services) or has a full and unrestricted li-
cerzise under State law to practice professional nursing in the State of intended employment;
an

(C) is fully qualified and eligible under the laws (including such temporary or interim li-
censing requirements which authorize the nurse to be employed) governing the place of in-
tended employment to engage in the practice of professional nursing as a registered nurse im-
mediately upon admission to the United States and is authorized under such laws to be em-
ployed by the facility.

(2)(A) The attestation referred to in section 101(a)(15)(H)(i)(c), with respect to a facility for
which an alien will perform services, is an attestation as to the following:
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(1) The facility meets all the requirements of paragraph (6).

(ii) The employment of the alien will not adversely affect the wages and working condi-
tions of registered nurses similarly employed.

(iii) The alien employed by the facility will be paid the wage rate for registered nurses
similarly employed by the facility.

(iv) The facility has taken and is taking timely and significant steps designed to recruit
and retain sufficient registered nurses who are United States citizens or immigrants who are
authorized to perform nursing services, in order to remove as quickly as reasonably possible
the dependence of the facility on nonimmigrant registered nurses.

(v) There is not a strike or lockout in the course of a labor dispute, the facility did not
lay off and will not lay off a registered nurse employed by the facility within the period begin-
ning 90 days before and ending 90 days after the date of filing of any visa petition, and the
employment of such an alien is not intended or designed to influence an election for a bar-
gaining representative for registered nurses of the facility.

(vi) At the time of the filing of the petition for registered nurses under section
101(a)(15)(H)(G)(c), notice of the filing has been provided by the facility to the bargaining rep-
resentative of the registered nurses at the facility or, where there is no such bargaining rep-
resentative, notice of the filing has been provided to the registered nurses employed at the fa-
cility through posting in conspicuous locations.

(vii) The facility will not, at any time, employ a number of aliens issued visas or otherwise
provided nonimmigrant status under section 101(a)(15)(H)(i)(c) that exceeds 33 percent of the
total number of registered nurses employed by the facility.

(viii) The facility will not, with respect to any alien issued a visa or otherwise provided
nonimmigrant status under section 101(a)(15)(H)(i)(c)—

(I) authorize the alien to perform nursing services at any worksite other than a work-

site controlled by the facility; or

(II) transfer the place of employment of the alien from one worksite to another.
Nothing in clause (iv) shall be construed as requiring a facility to have taken significant steps
described in such clause before the date of the enactment of the Nursing Relief for Disadvan-
taged Areas Act of 1999. A copy of the attestation shall be provided, within 30 days of the
date of filing, to registered nurses employed at the facility on the date of filing.
(B) For purposes of subparagraph (A)(iv), each of the following shall be considered a significant

step reasonably designed to recruit and retain registered nurses:
(i) Operating a training program for registered nurses at the facility or financing (or pro-
viding participation in) a training program for registered nurses elsewhere.
(i1) Providing career development programs and other methods of facilitating health care
workers to become registered nurses.
(iii) Paying registered nurses wages at a rate higher than currently being paid to reg-
istered nurses similarly employed in the geographic area.
(iv) Providing reasonable opportunities for meaningful salary advancement by registered
nurses.
The steps described in this subparagraph shall not be considered to be an exclusive list of the sig-
nificant steps that may be taken to meet the conditions of subparagraph (A)(iv). Nothing in this
subparagraph shall require a facility to take more than one step if the facility can demonstrate
that taking a second step is not reasonable.

(C) Subject to subparagraph (E), an attestation under subparagraph (A)—

(i) shall expire on the date that is the later of—

(I) the end of the one-year period beginning on the date of its filing with the Secretary
of Labor; or

(IT) the end of the period of admission under section 101(a)(15)(H)(i)(c) of the last alien
with respect to whose admission it was applied (in accordance with clause (ii)); and

(i) shall apply to petitions filed during the one-year period beginning on the date of its
filing with the Secretary of Labor if the facility states in each such petition that it continues
to comply with the conditions in the attestation.

(D) A facility may meet the requirements under this paragraph with respect to more than one
registered nurse in a single petition.

(E)3) The Secretary of Labor shall compile and make available for public examination in a
timely manner in Washington, D.C., a list identifying facilities which have filed petitions for non-
immigrants under section 101(a)(15)(H)(i)(c) and, for each such facility, a copy of the facility’s attes-
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tation under subparagraph (A) (and accompanying documentation) and each such petition filed by
the facility.

(i1) The Secretary of Labor shall establish a process, including reasonable time limits, for the
receipt, investigation, and disposition of complaints respecting a facility’s failure to meet conditions
attested to or a facility’s misrepresentation of a material fact in an attestation. Complaints may
be filed by any aggrieved person or organization (including bargaining representatives, associations
deemed appropriate by the Secretary, and other aggrieved parties as determined under regulations
of the Secretary). The Secretary shall conduct an investigation under this clause if there is reason-
able cause to believe that a facility fails to meet conditions attested to. Subject to the time limits
established under this clause, this subparagraph shall apply regardless of whether an attestation
is expired or unexpired at the time a complaint is filed.

(iii) Under such process, the Secretary shall provide, within 180 days after the date such a
complaint is filed, for a determination as to whether or not a basis exists to make a finding de-
scribed in clause (iv). If the Secretary determines that such a basis exists, the Secretary shall pro-
vide for notice of such determination to the interested parties and an opportunity for a hearing
on the complaint within 60 days of the date of the determination.

(iv) If the Secretary of Labor finds, after notice and opportunity for a hearing, that a facility
(for which an attestation is made) has failed to meet a condition attested to or that there was a
misrepresentation of material fact in the attestation, the Secretary shall notify the Attorney Gen-
eral of such finding and may, in addition, impose such other administrative remedies (including
civil monetary penalties in an amount not to exceed $1,000 per nurse per violation, with the total
penalty not to exceed $10,000 per violation) as the Secretary determines to be appropriate. Upon
receipt of such notice, the Attorney General shall not approve petitions filed with respect to a facil-
ity during a period of at least one year for nurses to be employed by the facility.

(v) In addition to the sanctions provided for under clause (iv), if the Secretary of Labor finds,
after notice and an opportunity for a hearing, that a facility has violated the condition attested
to under subparagraph (A)(iii) (relating to payment of registered nurses at the prevailing wage
rate), the Secretary shall order the facility to provide for payment of such amounts of back pay
as may be required to comply with such condition.

(F)(i) The Secretary of Labor shall impose on a facility filing an attestation under subpara-
graph (A) a filing fee, in an amount prescribed by the Secretary based on the costs of carrying
out the Secretary’s duties under this subsection, but not exceeding $250.

(ii) Fees collected under this subparagraph shall be deposited in a fund established for this
purpose in the Treasury of the United States.

(iii) The collected fees in the fund shall be available to the Secretary of Labor, to the extent
and in such amounts as may be provided in appropriations Acts, to cover the costs described in
clause (i), in addition to any other funds that are available to the Secretary to cover such costs.

(3) The period of admission of an alien under section 101(a)(15)(H)(i)(c) shall be 3 years.

(4) The total number of nonimmigrant visas issued pursuant to petitions granted under section
101(a)(15)(H)(i)(c) in each fiscal year shall not exceed 500. The number of such visas issued for
employment in each State in each fiscal year shall not exceed the following:

(A) For States with populations of less than 9,000,000, based upon the 1990 decennial cen-
sus of population, 25 visas.

(B) For States with populations of 9,000,000 or more, based upon the 1990 decennial cen-
sus of population, 50 visas.

(C) If the total number of visas available under this paragraph for a fiscal year quarter
exceeds the number of qualified nonimmigrants who may be issued such visas during those
quarters, the visas made available under this paragraph shall be issued without regard to the
numerical limitation under subparagraph (A) or (B) of this paragraph during the last fiscal
year quarter.

(5) A facility that has filed a petition under section 101(a)(15)(H)(i)(c) to employ a non-
immigrant to perform nursing services for the facility—

(A) shall provide the nonimmigrant a wage rate and working conditions commensurate
with those of nurses similarly employed by the facility;

(B) shall require the nonimmigrant to work hours commensurate with those of nurses
similarly employed by the facility; and

(C) shall not interfere with the right of the nonimmigrant to join or organize a union.
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(6) For purposes of this subsection and section 101(a)(15)(H)(i)(c), the term “facility” means a
subsection (d) hospital (as defined in section 1886(d)(1)(B) of the Social Security Act (42 U.S.C.
1395ww(d)(1)(B))) that meets the following requirements:

(A) As of March 31, 1997, the hospital was located in a health professional shortage area
(as defined in section 332 of the Public Health Service Act (42 U.S.C. 254e)).

(B) Based on its settled cost report filed under title XVIII of the Social Security Act for
its cost reporting period beginning during fiscal year 1994—

(1) the hospital has not less than 190 licensed acute care beds;

(i1) the number of the hospital’s inpatient days for such period which were made up
of patients who (for such days) were entitled to benefits under part A of such title is not
less than 35 percent of the total number of such hospital’s acute care inpatient days for
such period; and

(11i) the number of the hospital’s inpatient days for such period which were made up
of patients who (for such days) were eligible for medical assistance under a State plan ap-
proved under title XIX of the Social Security Act, is not less than 28 percent of the total
number of such hospital’s acute care inpatient days for such period.

(7) For purposes of paragraph (2)(A)(v), the term “lay off”, with respect to a worker—

(A) means to cause the worker’s loss of employment, other than through a discharge
for inadequate performance, violation of workplace rules, cause, voluntary departure, vol-
untary retirement, or the expiration of a grant or contract; but

(B) does not include any situation in which the worker is offered, as an alternative
to such loss of employment, a similar employment opportunity with the same employer at
equivalent or higher compensation and benefits than the position from which the employee
was discharged, regardless of whether or not the employee accepts the offer.

Nothing in this paragraph is intended to limit an employee’s or an employer’s rights under

a collective bargaining agreement or other employment contract.

(n)(1) No alien may be admitted or provided status as an H-1B nonimmigrant in an occupa-
tional classification unless the employer has filed with the Secretary of Labor an application stat-
ing the following:

(A) The employer—

(i) is offering and will offer during the period of authorized employment to aliens ad-
mitted or provided status as an H-1B nonimmigrant wages that are at least—

(I) the actual wage level paid by the employer to all other individuals with similar
experience and qualifications for the specific employment in question, or

(II) the prevailing wage level for the occupational classification in the area of em-
ployment,

whichever is greater, based on the best information available as of the time of filing the

application, and

(i) will provide working conditions for such a nonimmigrant that will not adversely
affect the working conditions of workers similarly employed.

(B) There is not a strike or lockout in the course of a labor dispute in the occupational
classification at the place of employment.

(C) The employer, at the time of filing the application—

(1) has provided notice of the filing under this paragraph to the bargaining representa-
tive (if any) of the employer’s employees in the occupational classification and area for
which aliens are sought, or

(>i1) if there is no such bargaining representative, has provided notice of filing in the
occupational classification through such methods as physical posting in conspicuous loca-
tions at the place of employment or electronic notification to employees in the occupational
classification for which H-1B nonimmigrants are sought.

(D) The application shall contain a specification of the number of workers sought, the occu-
pational classification in which the workers will be employed, and wage rate and conditions
under which they will be employed.

(E)3) In the case of an application described in clause (ii), the employer did not displace
and will not displace a United States worker (as defined in paragraph (4)) employed by the
employer within the period beginning 90 days before and ending 90 days after the date of filing
of any visa petition supported by the application.

(i1) An application described in this clause is an application filed on or after the date final
regulations are first promulgated to carry out this subparagraph, and before by an H-1B-de-

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.
101

pendent employer (as defined in paragraph (3)) or by an employer that has been found, on or

after the date of the enactment of the American Competitiveness and Workforce Improvement

Act of 1998, under paragraph (2)(C) or (5) to have committed a willful failure or misrepresenta-

tion during the 5-year period preceding the filing of the application. An application is not de-

scribed in this clause if the only H-1B nonimmigrants sought in the application are exempt

H-1B nonimmigrants.

(F) In the case of an application described in subparagraph (E)(ii), the employer will not
place the nonimmigrant with another employer (regardless of whether or not such other em-
ployer is an H-1B-dependent employer) where—

(1) the nonimmigrant performs duties in whole or in part at one or more worksites
owned, operated, or controlled by such other employer; and

(i1) there are indicia of an employment relationship between the nonimmigrant and
such other employer;

unless the employer has inquired of the other employer as to whether, and has no knowledge

that, within the period beginning 90 days before and ending 90 days after the date of the

placement of the nonimmigrant with the other employer, the other employer has displaced or
intends to displace a United States worker employed by the other employer.

(G)1) In the case of an application described in subparagraph (E)(ii), subject to clause (ii),
the employer, prior to filing the application—

(I) has taken good faith steps to recruit, in the United States using procedures that
meet industry-wide standards and offering compensation that is at least as great as that
required to be offered to H-1B nonimmigrants under subparagraph (A), United States
workers for the job for which the nonimmigrant or nonimmigrants is or are sought; and

(IT) has offered the job to any United States worker who applies and is equally or bet-
ter qualified for the job for which the nonimmigrant or nonimmigrants is or are sought.
(i1) The conditions described in clause (i) shall not apply to an application filed with re-

spect to the employment of an H-1B nonimmigrant who is described in subparagraph (A), (B),

or (C) of section 203(b)(1).

The employer shall make available for public examination, within one working day after the date
on which an application under this paragraph is filed, at the employer’s principal place of business
or worksite, a copy of each such application (and such accompanying documents as are necessary).
The Secretary shall compile, on a current basis, a list (by employer and by occupational classifica-
tion) of the applications filed under this subsection. Such list shall include the wage rate, number
of aliens sought, period of intended employment, and date of need. The Secretary shall make such
list available for public examination in Washington, D.C. The Secretary of Labor shall review such
an application only for completeness and obvious inaccuracies. Unless the Secretary finds that the
application is incomplete or obviously inaccurate, the Secretary shall provide the certification de-
scribed in section 101(a)(15)(H)(G)(b) within 7 days of the date of the filing of the application. The
application form shall include a clear statement explaining the liability under subparagraph (F)
of a placing employer if the other employer described in such subparagraph displaces a United
States worker as described in such subparagraph. Nothing in subparagraph (G) shall be construed
to prohibit an employer from using legitimate selection criteria relevant to the job that are normal
or customary to the type of job involved, so long as such criteria are not applied in a discriminatory
manner.

(2)(A) Subject to paragraph (5)(A), the Secretary shall establish a process for the receipt, inves-
tigation, and disposition of complaints respecting a petitioner’s failure to meet a condition specified
in an application submitted under paragraph (1) or a petitioner’s misrepresentation of material
facts in such an application. Complaints may be filed by any aggrieved person or organization (in-
cluding bargaining representatives). No investigation or hearing shall be conducted on a complaint
concerning such a failure or misrepresentation unless the complaint was filed not later than 12
months after the date of the failure or misrepresentation, respectively. The Secretary shall conduct
an investigation under this paragraph if there is reasonable cause to believe that such a failure
or misrepresentation has occurred.

(B) Under such process, the Secretary shall provide, within 30 days after the date such a com-
plaint is filed, for a determination as to whether or not a reasonable basis exists to make a finding
described in subparagraph (C). If the Secretary determines that such a reasonable basis exists, the
Secretary shall provide for notice of such determination to the interested parties and an oppor-
tunity for a hearing on the complaint, in accordance with section 556 of title 5, United States Code,
within 60 days after the date of the determination. If such a hearing is requested, the Secretary
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shall make a finding concerning the matter by not later than 60 days after the date of the hearing.
In the case of similar complaints respecting the same applicant, the Secretary may consolidate the
hearings under this subparagraph on such complaints.

(C)) If the Secretary finds, after notice and opportunity for a hearing, a failure to meet a con-
dition of paragraph (1)(B), (1)(E), or (1)(F), a substantial failure to meet a condition of paragraph
(1)(C), (1)D), or (1)(G)GEXI), or a misrepresentation of material fact in an application—

(I) the Secretary shall notify the Attorney General of such finding and may, in addition,
impose such other administrative remedies (including civil monetary penalties in an amount
not to exceed $1,000 per violation) as the Secretary determines to be appropriate; and

(IT) the Attorney General shall not approve petitions filed with respect to that employer
under section 204 or 214(c) during a period of at least 1 year for aliens to be employed by
the employer.

(i1) If the Secretary finds, after notice and opportunity for a hearing, a willful failure to meet
a condition of paragraph (1), a willful misrepresentation of material fact in an application, or a
violation of clause (iv)—

(I) the Secretary shall notify the Attorney General of such finding and may, in addition,
impose such other administrative remedies (including civil monetary penalties in an amount
not to exceed $5,000 per violation) as the Secretary determines to be appropriate; and

(IT) the Attorney General shall not approve petitions filed with respect to that employer
under section 204 or 214(c) during a period of at least 2 years for aliens to be employed by
the employer.

(iii) If the Secretary finds, after notice and opportunity for a hearing, a willful failure to meet
a condition of paragraph (1) or a willful misrepresentation of material fact in an application, in
the course of which failure or misrepresentation the employer displaced a United States worker
employed by the employer within the period beginning 90 days before and ending 90 days after
the date of filing of any visa petition supported by the application—

(I) the Secretary shall notify the Attorney General of such finding and may, in addition,
impose such other administrative remedies (including civil monetary penalties in an amount
not to exceed $35,000 per violation) as the Secretary determines to be appropriate; and

(IT) the Attorney General shall not approve petitions filed with respect to that employer
under section 204 or 214(c) during a period of at least 3 years for aliens to be employed by
the employer.

(iv) It is a violation of this clause for an employer who has filed an application under this sub-
section to intimidate, threaten, restrain, coerce, blacklist, discharge, or in any other manner dis-
criminate against an employee (which term, for purposes of this clause, includes a former employee
and an applicant for employment) because the employee has disclosed information to the employer,
or to any other person, that the employee reasonably believes evidences a violation of this sub-
section, or any rule or regulation pertaining to this subsection, or because the employee cooperates
or seeks to cooperate in an investigation or other proceeding concerning the employer’s compliance
with the requirements of this subsection or any rule or regulation pertaining to this subsection.

(v) The Secretary of Labor and the Attorney General shall devise a process under which an
H-1B nonimmigrant who files a complaint regarding a violation of clause (iv) and is otherwise eli-
gible to remain and work in the United States may be allowed to seek other appropriate employ-
ment in the United States for a period not to exceed the maximum period of stay authorized for
such nonimmigrant classification.

(vi)(I) It is a violation of this clause for an employer who has filed an application under this
subsection to require an H-1B nonimmigrant to pay a penalty for ceasing employment with the
employer prior to a date agreed to by the nonimmigrant and the employer. The Secretary shall
determine whether a required payment is a penalty (and not liquidated damages) pursuant to rel-
evant State law.

(II) It is a violation of this clause for an employer who has filed an application under this sub-
section to require an alien who is the subject of a petition filed under section 214(c)(1), for which
a fee is imposed under section 214(c)(9), to reimburse, or otherwise compensate, the employer for
part or all of the cost of such fee. It is a violation of this clause for such an employer otherwise
to accept such reimbursement or compensation from such an alien.

(ITT) If the Secretary finds, after notice and opportunity for a hearing, that an employer has
committed a violation of this clause, the Secretary may impose a civil monetary penalty of $1,000
for each such violation and issue an administrative order requiring the return to the nonimmigrant
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of any amount paid in violation of this clause, or, if the nonimmigrant cannot be located, requiring
payment of any such amount to the general fund of the Treasury.

(vii)(I) It is a failure to meet a condition of paragraph (1)(A) for an employer, who has filed
an application under this subsection and who places an H-1B nonimmigrant designated as a full-
time employee on the petition filed under section 214(c)(1) by the employer with respect to the non-
immigrant, after the nonimmigrant has entered into employment with the employer, in nonproduc-
tive status due to a decision by the employer (based on factors such as lack of work), or due to
the nonimmigrant’s lack of a permit or license, to fail to pay the nonimmigrant full-time wages
in accordance with paragraph (1)(A) for all such nonproductive time.

(II) It is a failure to meet a condition of paragraph (1)(A) for an employer, who has filed an
application under this subsection and who places an H-1B nonimmigrant designated as a part-
time employee on the petition filed under section 214(c)(1) by the employer with respect to the non-
immigrant, after the nonimmigrant has entered into employment with the employer, in nonproduc-
tive status under circumstances described in subclause (I), to fail to pay such a nonimmigrant for
such hours as are designated on such petition consistent with the rate of pay identified on such
petition.

(IIT) In the case of an H-1B nonimmigrant who has not yet entered into employment with an
employer who has had approved an application under this subsection, and a petition under section
214(c)(1), with respect to the nonimmigrant, the provisions of subclauses (I) and (II) shall apply
to the employer beginning 30 days after the date the nonimmigrant first is admitted into the
United States pursuant to the petition, or 60 days after the date the nonimmigrant becomes eligi-
ble to work for the employer (in the case of a nonimmigrant who is present in the United States
on the date of the approval of the petition).

(IV) This clause does not apply to a failure to pay wages to an H-1B nonimmigrant for non-
productive time due to non-work-related factors, such as the voluntary request of the non-
immigrant for an absence or circumstances rendering the nonimmigrant unable to work.

(V) This clause shall not be construed as prohibiting an employer that is a school or other edu-
cational institution from applying to an H-1B nonimmigrant an established salary practice of the
employer, under which the employer pays to H-1B nonimmigrants and United States workers in
the same occupational classification an annual salary in disbursements over fewer than 12 months,
if—

(aa) the nonimmigrant agrees to the compressed annual salary payments prior to the com-
mencement of the employment; and

(bb) the application of the salary practice to the nonimmigrant does not otherwise cause
the nonimmigrant to violate any condition of the nonimmigrant’s authorization under this Act
to remain in the United States.

(VI) This clause shall not be construed as superseding clause (viii).

(viii) It is a failure to meet a condition of paragraph (1)(A) for an employer who has filed an
application under this subsection to fail to offer to an H-1B nonimmigrant, during the non-
immigrant’s period of authorized employment, benefits and eligibility for benefits (including the op-
portunity to participate in health, life, disability, and other insurance plans; the opportunity to par-
ticipate in retirement and savings plans; and cash bonuses and noncash compensation, such as
stock options (whether or not based on performance)) on the same basis, and in accordance with
the same criteria, as the employer offers to United States workers.

(D) If the Secretary finds, after notice and opportunity for a hearing, that an employer has
not paid wages at the wage level specified under the application and required under paragraph
(1), the Secretary shall order the employer to provide for payment of such amounts of back pay
as may be required to comply with the requirements of paragraph (1), whether or not a penalty
under subparagraph (C) has been imposed.

(E) If an H-1B-dependent employer places a nonexempt H-1B nonimmigrant with another em-
ployer as provided under paragraph (1)(F) and the other employer has displaced or displaces a
United States worker employed by such other employer during the period described in such para-
graph, such displacement shall be considered for purposes of this paragraph a failure, by the plac-
ing employer, to meet a condition specified in an application submitted under paragraph (1); except
that the Attorney General may impose a sanction described in subclause (II) of subparagraph (C)(1),
(C)(ii), or (C)(iii) only if the Secretary of Labor found that such placing employer—

(i) knew or had reason to know of such displacement at the time of the placement of the
nonimmigrant with the other employer; or
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(i1) has been subject to a sanction under this subparagraph based upon a previous place-
ment of an H-1B nonimmigrant with the same other employer.

(F) The Secretary may, on a case-by-case basis, subject an employer to random investigations
for a period of up to 5 years, beginning on the date (on or after the date of the enactment of the
American Competitiveness and Workforce Improvement Act of 1998) on which the employer is
found by the Secretary to have committed a willful failure to meet a condition of paragraph (1)
(or has been found under paragraph (5) to have committed a willful failure to meet the condition
of paragraph (1)(G)G)(II)) or to have made a willful misrepresentation of material fact in an appli-
cation. The preceding sentence shall apply to an employer regardless of whether or not the em-
ployer is an H-1B-dependent employer. The authority of the Secretary under this subparagraph
shall not be construed to be subject to, or limited by, the requirements of subparagraph (A).

(G)d) The Secretary of Labor may initiate an investigation of any employer that employs non-
immigrants described in section 101(a)(15)(H)(i)(b) if the Secretary of Labor has reasonable cause
to believe that the employer is not in compliance with this subsection. In the case of an investiga-
tion under this clause, the Secretary of Labor (or the acting Secretary in the case of the absence
of disability of the Secretary of Labor) shall personally certify that reasonable cause exists and
shall approve commencement of the investigation. The investigation may be initiated for reasons
other than completeness and obvious inaccuracies by the employer in complying with this sub-
section.

(i1) If the Secretary of Labor receives specific credible information from a source who is likely
to have knowledge of an employer’s practices or employment conditions, or an employer’s compli-
ance with the employer’s labor condition application under paragraph (1), and whose identity is
known to the Secretary of Labor, and such information provides reasonable cause to believe that
the employer has committed a willful failure to meet a condition of paragraph (1)(A), (1)(B), (1)(C),
(DE), (1)(F), or (1)(G)H)T), has engaged in a pattern or practice of failures to meet such a condi-
tion, or has committed a substantial failure to meet such a condition that affects multiple employ-
ees, the Secretary of Labor may conduct an investigation into the alleged failure or failures. The
Secretary of Labor may withhold the identity of the source from the employer, and the source’s
identity shall not be subject to disclosure under section 552 of title 5, United States Code.

(ii1) The Secretary of Labor shall establish a procedure for any person desiring to provide to
the Secretary of Labor information described in clause (ii) that may be used, in whole or in part,
as the basis for the commencement of an investigation described in such clause, to provide the in-
formation in writing on a form developed and provided by the Secretary of Labor and completed
by or on behalf of the person. The person may not be an officer or employee of the Department
of Labor, unless the information satisfies the requirement of clause (iv)(II) (although an officer or
employee of the Department of Labor may complete the form on behalf of the person).

(iv) Any investigation initiated or approved by the Secretary of Labor under clause (ii) shall
be based on information that satisfies the requirements of such clause and that—

(I) originates from a source other than an officer or employee of the Department of Labor;
or

(IT) was lawfully obtained by the Secretary of Labor in the course of lawfully conducting
another Department of Labor investigation under this Act of any other Act.

(v) The receipt by the Secretary of Labor of information submitted by an employer to the Attor-
ney General or the Secretary of Labor for purposes of securing the employment of a nonimmigrant
dfgsgribed ir; section 101(a)(15)(H)(i)(b) shall not be considered a receipt of information for purposes
of clause (ii).

(vi) No investigation described in clause (ii) (or hearing described in clause (viii) based on such
investigation) may be conducted with respect to information about a failure to meet a condition
described in clause (ii), unless the Secretary of Labor receives the information not later than 12
months after the date of the alleged failure.

(vii) The Secretary of Labor shall provide notice to an employer with respect to whom there
is reasonable cause to initiate an investigation described in clauses (i) or (ii), prior to the com-
mencement of an investigation under such clauses, of the intent to conduct an investigation. The
notice shall be provided in such a manner, and shall contain sufficient detail, to permit the em-
ployer to respond to the allegations before an investigation is commenced. The Secretary of Labor
is not required to comply with this clause if the Secretary of Labor determines that to do so would
interfere with an effort by the Secretary of Labor to secure compliance by the employer with the
requirements of this subsection. There shall be no judicial review of a determination by the Sec-
retary of Labor under this clause.
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(viii) An investigation under clauses (i) or (ii) may be conducted for a period of up to 60 days.
If the Secretary of Labor determines after such an investigation that a reasonable basis exists to
make a finding that the employer has committed a willful failure to meet a condition of paragraph
(1)(A), (1)(B), (1XC), (1)E), (1)F), or (1)(G)EXI), has engaged in a pattern or practice of failures
to meet such a condition, or has committed a substantial failure to meet such a condition that af-
fects multiple employees, the Secretary of Labor shall provide for notice of such determination to
the interested parties and an opportunity for a hearing in accordance with section 556 of title 5,
United States Code, within 120 days after the date of the determination. If such a hearing is re-
quested, the Secretary of Labor shall make a finding concerning the matter by not later than 120
days after the date of the hearing.

(H)({) Except as provided in clauses (ii) and (iii), a person or entity is considered to have com-
plied with the requirements of this subsection, notwithstanding a technical or procedural failure
to meet such requirements, if there was a good faith attempt to comply with the requirements.

(i1) Clause (i) shall not apply if—

(I) the Department of Labor (or another enforcement agency) has explained to the person
or entity the basis for the failure;

(I) the person or entity has been provided a period of not less than 10 business days (be-
ginning after the date of the explanation) within which to correct the failure; and

(IIT) the person or entity has not corrected the failure voluntarily within such period.

(iii) A person or entity that, in the course of an investigation, is found to have violated
the prevailing wage requirements set forth in paragraph (1)(A), shall not be assessed fines or
other penalties for such violation if the person or entity can establish that the manner in
which the prevailing wage was calculated was consistent with recognized industry standards
and practices.

(iv) Clauses (i) and (iii) shall not apply to a person or entity that has engaged in or is
engaging in a pattern or practice of willful violations of this subsection.

(I) Nothing in this subsection shall be construed as superseding or preempting any other en-
foicemlfnt-related authority under this Act (such as the authorities under section 274B), or any
other Act.

(3)(A) For purposes of this subsection, the term “H-1B-dependent employer” means an em-
ployer that—

(1)I) has 25 or fewer full-time equivalent employees who are employed in the United
States; and (IT) employs more than 7 H-1B nonimmigrants;

(i1)(I) has at least 26 but not more than 50 full-time equivalent employees who are em-
ployed in the United States; and (II) employs more than 12 H-1B nonimmigrants; or

(iii)(I) has at least 51 full-time equivalent employees who are employed in the United
States; and (II) employs H-1B nonimmigrants in a number that is equal to at least 15 percent
of the number of such full-time equivalent employees.

(B) For purposes of this subsection—

(i) the term “exempt H-1B nonimmigrant” means an H-1B nonimmigrant who—

(I) receives wages (including cash bonuses and similar compensation) at an annual
rate equal to at least $60,000; or

(IT) has attained a master’s or higher degree (or its equivalent) in a specialty related
to the intended employment; and

(ii) the term nonexempt H-1B nonimmigrant means an H-1B nonimmigrant who is not
an exempt H-1B nonimmigrant.

(C) For purposes of subparagraph (A)—

(i) in computing the number of full-time equivalent employees and the number of H-1B
nonimmigrants, exempt H-1B nonimmigrants shall not be taken into account during the
longer of—

(I) the 6-month period beginning on the date of the enactment of the American Com-
petitiveness and Workforce Improvement Act of 1998; or

(II) the period beginning on the date of the enactment of the American Competitive-
ness and Workforce Improvement Act of 1998 and ending on the date final regulations are
issued to carry out this paragraph; and

(ii) any group treated as a single employer under subsection (b), (c), (m), or (o) of section
414 of the Internal Revenue Code of 1986 shall be treated as a single employer.

(4) For purposes of this subsection:
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(A) The term “area of employment” means the area within normal commuting distance of
the worksite or physical location where the work of the H-1B nonimmigrant is or will be per-
formed. If such worksite or location is within a Metropolitan Statistical Area, any place within
such area is deemed to be within the area of employment.

(B) In the case of an application with respect to one or more H-1B nonimmigrants by an
employer, the employer is considered to “displace” a United States worker from a job if the
employer lays off the worker from a job that is essentially the equivalent of the job for which
the nonimmigrant or nonimmigrants is or are sought. A job shall not be considered to be essen-
tially equivalent of another job unless it involves essentially the same responsibilities, was
held by a United States worker with substantially equivalent qualifications and experience,
and is located in the same area of employment as the other job.

(C) The term “H-1B nonimmigrant” means an alien admitted or provided status as a non-
immigrant described in section 101(a)(15)(H)@)(b).

(D)(1) The term “lays off”, with respect to a worker—

(I) means to cause the worker’s loss of employment, other than through a discharge
for inadequate performance, violation of workplace rules, cause, voluntary departure, vol-
untary retirement, or the expiration of a grant or contract (other than a temporary em-
ployment contract entered into in order to evade a condition described in subparagraph
(E) or (F) of paragraph (1)); but

(II) does not include any situation in which the worker is offered, as an alternative
to such loss of employment, a similar employment opportunity with the same employer (or,
in the case of a placement of a worker with another employer under paragraph (1)(F), with
either employer described in such paragraph) at equivalent or higher compensation and
benefits than the position from which the employee was discharged, regardless of whether
or not the employee accepts the offer.

(i1) Nothing in this subparagraph is intended to limit an employee’s rights under a collec-
tive bargaining agreement or other employment contract.

(E) The term “United States worker” means an employee who—

(1) is a citizen or national of the United States; or

(i1) is an alien who is lawfully admitted for permanent residence, is admitted as a ref-
ugee under section 207, is granted asylum under section 208, or is an immigrant otherwise
authorized, by this Act or by the Attorney General, to be employed.

(5)(A) This paragraph shall apply instead of subparagraphs (A) through (E) of paragraph (2)
in the case of a violation described in subparagraph (B), but shall not be construed to limit or affect
the authority of the Secretary or the Attorney General with respect to any other violation.

(B) The Attorney General shall establish a process for the receipt, initial review, and disposi-
tion in accordance with this paragraph of complaints respecting an employer’s failure to meet the
condition of paragraph (1)(G)1)(II) or a petitioner’s misrepresentation of material facts with respect
to such condition. Complaints may be filed by an aggrieved individual who has submitted a résumé
or otherwise applied in a reasonable manner for the job that is the subject of the condition. No
proceeding shall be conducted under this paragraph on a complaint concerning such a failure or
misrepresentation unless the Attorney General determines that the complaint was filed not later
than 12 months after the date of the failure or misrepresentation, respectively.

(C) If the Attorney General finds that a complaint has been filed in accordance with subpara-
graph (B) and there is reasonable cause to believe that such a failure or misrepresentation de-
scribed in such complaint has occurred, the Attorney General shall initiate binding arbitration pro-
ceedings by requesting the Federal Mediation and Conciliation Service to appoint an arbitrator
from the roster of arbitrators maintained by such Service. The procedure and rules of such Service
shall be applicable to the selection of such arbitrator and to such arbitration proceedings. The At-
torney General shall pay the fee and expenses of the arbitrator.

(D)(1) The arbitrator shall make findings respecting whether a failure or misrepresentation de-
scribed in subparagraph (B) occurred. If the arbitrator concludes that failure or misrepresentation
was willful, the arbitrator shall make a finding to that effect. The arbitrator may not find such
a failure or misrepresentation (or that such a failure or misrepresentation was willful) unless the
complainant demonstrates such a failure or misrepresentation (or its willful character) by clear and
convincing evidence. The arbitrator shall transmit the findings in the form of a written opinion
to the parties to the arbitration and the Attorney General. Such findings shall be final and conclu-
sive, and, except as provided in this subparagraph, no official or court of the United States shall
have power or jurisdiction to review any such findings.
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(i1) The Attorney General may review and reverse or modify the findings of an arbitrator only
on the same bases as an award of an arbitrator may be vacated or modified under section 10 or
11 of title 9, United States Code.

(iii) With respect to the findings of an arbitrator, a court may review only the actions of the
Attorney General under clause (ii) and may set aside such actions only on the grounds described
in subparagraph (A), (B), or (C) of section 706(a)(2) of title 5, United States Code. Notwithstanding
any other provision of law, such judicial review may only be brought in an appropriate United
States court of appeals.

(E) If the Attorney General receives a finding of an arbitrator under this paragraph that an
employer has failed to meet the condition of paragraph (1)(G)@)(II) or has misrepresented a mate-
rial fact with respect to such condition, unless the Attorney General reverses or modifies the find-
ing under subparagraph (D)(ii)—

(i) the Attorney General may impose administrative remedies (including civil monetary
penalties in an amount not to exceed $1,000 per violation or $5,000 per violation in the case
of 3 willful failure or misrepresentation) as the Attorney General determines to be appropriate;
an

(i1) the Attorney General is authorized to not approve petitions filed, with respect to that
employer and for aliens to be employed by the employer, under section 204 or 214(c)—

(I) during a period of not more than 1 year; or

(IT) in the case of a willful failure or willful misrepresentation, during a period of not
more than 2 years.

(F) The Attorney General shall not delegate, to any other employee or official of the Depart-
ment of Justice, any function of the Attorney General under this paragraph, until 60 days after
the Attorney General has submitted a plan for such delegation to the Committees on the Judiciary
of the United States House of Representatives and the Senate.

(0) An alien who has been physically present in the United States shall not be eligible to re-
ceive an immigrant visa within ninety days following departure therefrom unless—

(1) the alien was maintaining a lawful nonimmigrant status at the time of such departure,
or

(2) the alien is the spouse or unmarried child of an individual who obtained temporary
or permanent resident status under section 210 or 245A of the Immigration and Nationality
Act or section 202 of the Immigration Reform and Control Act of 1986 at any date, who—

(A) as of May 5, 1988, was the unmarried child or spouse of the individual who ob-
tained temporary or permanent resident status under section 210 or 245A of the Immigra-
tion and Nationality Act or section 202 of the Immigration Reform and Control Act of
1986;

(B) entered the United States before May 5, 1988, resided in the United States on May
5, 1988, and is not a lawful permanent resident; and

(C) applied for benefits under section 301(a) of the Immigration Act of 1990.

(p)(1) In computing the prevailing wage level for an occupational classification in an area of
employment for purposes of subsections (a)(5)(A), (n)(1)(A)G)II), and (t)(1)(A)G)II) in the case of
an employee of—

(A) an institution of higher education (as defined in section 101(a) of the Higher Education
Act of 1965), or a related or affiliated nonprofit entity; or

(B) a nonprofit research organization or a Governmental research organization,

the prevailing wage level shall only take into account employees at such institutions and organiza-
tions in the area of employment.

(2) With respect to a professional athlete (as defined in subsection (a)(5)(A)(ii)(II)) when the
job opportunity is covered by professional sports league rules or regulations, the wage set forth in
those rules or regulations shall be considered as not adversely affecting the wages of United States
workers similarly employed and be considered the prevailing wage.

(3) The prevailing wage required to be paid pursuant to subsections (a)(5)(A), (n)(1)(A)G)II),
and (t)(1)(A)A)(IT) shall be 100 percent of the wage determined pursuant to those sections.

(4) Where the Secretary of Labor uses, or makes available to employers, a governmental survey
to determine the prevailing wage, such survey shall provide at least 4 levels of wages commensu-
rate with experience, education, and the level of supervision. Where an existing government survey
has only 2 levels, 2 intermediate levels may be created by dividing by 3, the difference between
the 2 levels offered, adding the quotient thus obtained to the first level and subtracting that
quotient from the second level.

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.
108

(q) Any alien admitted under section 101(a)(15)(B) may accept an honorarium payment and
associated incidental expenses for a usual academic activity or activities (lasting not longer than
9 days at any single institution), as defined by the Attorney General in consultation with the Sec-
retary of Education, if such payment is offered by an institution or organization described in sub-
section (p)(1) and is made for services conducted for the benefit of that institution or entity and
if the alien has not accepted such payment or expenses from more than 5 institutions or organiza-
tions in the previous 6-month period.

(r) Subsection (a)(5)(C) shall not apply to an alien who seeks to enter the United States for
the purpose of performing labor as a nurse who presents to the consular officer (or in the case
of an adjustment of status, the Attorney General) a certified statement from the Commission on
Graduates of Foreign Nursing Schools (or an equivalent independent credentialing organization ap-
proved for the certification of nurses under subsection (a)(5)(C) by the Attorney General in con-
sultation with the Secretary of Health and Human Services) that—

(1) the alien has a valid and unrestricted license as a nurse in a State where the alien
intends to be employed and such State verifies that the foreign licenses of alien nurses are
authentic and unencumbered;

(2) the alien has passed the National Council Licensure Examination (NCLEX);

(3) the alien is a graduate of a nursing program—

(A) in which the language of instruction was English;

(B) located in a country—

(i) designated by such commission not later than 30 days after the date of the en-
actment of the Nursing Relief for Disadvantaged Areas Act of 1999, based on such
commission’s assessment that the quality of nursing education in that country, and
the English language proficiency of those who complete such programs in that country,
justify the country’s designation; or

(i1) designated on the basis of such an assessment by unanimous agreement of
such commission and any equivalent credentialing organizations which have been ap-
proved under subsection (a)(5)(C) for the certification of nurses under this subsection;
and
(C)d) which was in operation on or before the date of the enactment of the Nursing

Relief for Disadvantaged Areas Act of 1999; or

(i1) has been approved by unanimous agreement of such commission and any equiva-
lent credentialing organizations which have been approved under subsection (a)(5)(C) for
the certification of nurses under this subsection.

(s) In determining whether an alien described in subsection (a)(4)(C)(i) is inadmissible under
subsection (a)(4) or ineligible to receive an immigrant visa or otherwise to adjust to the status of
permanent resident by reason of subsection (a)(4), the consular officer or the Attorney General
shall not consider any benefits the alien may have received that were authorized under section
501 of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (8 U.S.C. 1641(c)).

(t)(1) No alien may be admitted or provided status as a nonimmigrant under section
101(a)(15)(H)(1)(b1) or section 101(a)(15)(E)(iii) in an occupational classification unless the employer
has filed with the Secretary of Labor an attestation stating the following:

(A) The employer—

(i) is offering and will offer during the period of authorized employment to aliens ad-
mitted or provided status under section 101(a)(15)(H)(i)(bl) or section 101(a)(15)(E)(iii)
wages that are at least—

(I) the actual wage level paid by the employer to all other individuals with similar
experience and qualifications for the specific employment in question; or

(IT) the prevailing wage level for the occupational classification in the area of em-
ployment,

whichever is greater, based on the best information available as of the time of filing the

attestation; and

(i1) will provide working conditions for such a nonimmigrant that will not adversely
affect the working conditions of workers similarly employed.

(B) There is not a strike or lockout in the course of a labor dispute in the occupational
classification at the place of employment.

(C) The employer, at the time of filing the attestation—
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(1) has provided notice of the filing under this paragraph to the bargaining representa-
tive (if any) of the employer’s employees in the occupational classification and area for
which aliens are sought; or

(i1) if there is no such bargaining representative, has provided notice of filing in the
occupational classification through such methods as physical posting in conspicuous loca-
tions at the place of employment or electronic notification to employees in the occupational
classification for which nonimmigrants under section 101(a)(15)(H)(i)(b1l) or section
101(a)(15)(E)(iii) are sought.

(D) A specification of the number of workers sought, the occupational classification in
Whiclh t}(lie workers will be employed, and wage rate and conditions under which they will be
employed.

(2)(A) The employer shall make available for public examination, within one working day after
the date on which an attestation under this subsection is filed, at the employer’s principal place
of business or worksite, a copy of each such attestation (and such accompanying documents as are
necessary).

(B)(i) The Secretary of Labor shall compile, on a current basis, a list (by employer and by occu-
pational classification) of the attestations filed under this subsection. Such list shall include, with
respect to each attestation, the wage rate, number of aliens sought, period of intended employment,
and date of need.

(i) lr)H(lje Secretary of Labor shall make such list available for public examination in Wash-
ington, D.C.

(C) The Secretary of Labor shall review an attestation filed under this subsection only for com-
pleteness and obvious inaccuracies. Unless the Secretary of Labor finds that an attestation is in-
complete or obviously inaccurate, the Secretary of Labor shall provide the certification described
in section 101(a)(15)(H)(i)(b1) or section 101(a)(15)(E)(iii) within 7 days of the date of the filing of
the attestation.

(3)(A) The Secretary of Labor shall establish a process for the receipt, investigation, and dis-
position of complaints respecting the failure of an employer to meet a condition specified in an at-
testation submitted under this subsection or misrepresentation by the employer of material facts
in such an attestation. Complaints may be filed by any aggrieved person or organization (including
bargaining representatives). No investigation or hearing shall be conducted on a complaint con-
cerning such a failure or misrepresentation unless the complaint was filed not later than 12
months after the date of the failure or misrepresentation, respectively. The Secretary of Labor shall
conduct an investigation under this paragraph if there is reasonable cause to believe that such a
failure or misrepresentation has occurred.

(B) Under the process described in subparagraph (A), the Secretary of Labor shall provide,
within 30 days after the date a complaint is filed, for a determination as to whether or not a rea-
sonable basis exists to make a finding described in subparagraph (C). If the Secretary of Labor
determines that such a reasonable basis exists, the Secretary of Labor shall provide for notice of
such determination to the interested parties and an opportunity for a hearing on the complaint,
in accordance with section 556 of title 5, United States Code, within 60 days after the date of the
determination. If such a hearing is requested, the Secretary of Labor shall make a finding con-
cerning the matter by not later than 60 days after the date of the hearing. In the case of similar
complaints respecting the same applicant, the Secretary of Labor may consolidate the hearings
under this subparagraph on such complaints.

(C)d) If the Secretary of Labor finds, after notice and opportunity for a hearing, a failure to
meet a condition of paragraph (1)(B), a substantial failure to meet a condition of paragraph (1)(C)
or (1)(D), or a misrepresentation of material fact in an attestation—

(I) the Secretary of Labor shall notify the Secretary of State and the Secretary of Home-
land Security of such finding and may, in addition, impose such other administrative remedies
(including civil monetary penalties in an amount not to exceed $1,000 per violation) as the Sec-
retary of Labor determines to be appropriate; and

(IT) the Secretary of State or the Secretary of Homeland Security, as appropriate, shall not
approve petitions or applications filed with respect to that employer under section 204, 214(c),
101(a)(15)(H)(G)(b1), or 101(a)(15)(E)(iii) or section 101(a)(15)(E)(iii) during a period of at least
1 year for aliens to be employed by the employer.

(i1) If the Secretary of Labor finds, after notice and opportunity for a hearing, a willful failure
to meet a condition of paragraph (1), a willful misrepresentation of material fact in an attestation,
or a violation of clause (iv)—
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(I) the Secretary of Labor shall notify the Secretary of State and the Secretary of Home-
land Security of such finding and may, in addition, impose such other administrative remedies
(including civil monetary penalties in an amount not to exceed $5,000 per violation as the Sec-
retary of Labor determines to be appropriate; and

(IT) the Secretary of State or the Secretary of Homeland Security, as appropriate, shall not
approve petitions or applications filed with respect to that employer under section 204, 214(c),
101(a)(15)(H)(G)(b1), or 101(a)(15)(E)(iii) or section 101(a)(15)(E)(iii) during a period of at least
2 years for aliens to be employed by the employer.

(iii) If the Secretary of Labor finds, after notice and opportunity for a hearing, a willful failure
to meet a condition of paragraph (1) or a willful misrepresentation of material fact in an attesta-
tion, in the course of which failure or misrepresentation the employer displaced a United States
worker employed by the employer within the period beginning 90 days before and ending 90 days
after the date of filing of any visa petition or application supported by the attestation—

(I) the Secretary of Labor shall notify the Secretary of State and the Secretary of Home-
land Security of such finding and may, in addition, impose such other administrative remedies
(including civil monetary penalties in an amount not to exceed $35,000 per violation) as the
Secretary of Labor determines to be appropriate; and

(IT) the Secretary of State or the Secretary of Homeland Security, as appropriate, shall not
approve petitions or applications filed with respect to that employer under section 204, 214(c),
101(a)(15)(H)(G)(b1), or 101(a)(15)(E)(iii) or section 101(a)(15)(E)(iii) during a period of at least
3 years for aliens to be employed by the employer.

(iv) It is a violation of this clause for an employer who has filed an attestation under this sub-
section to intimidate, threaten, restrain, coerce, blacklist, discharge, or in any other manner dis-
criminate against an employee (which term, for purposes of this clause, includes a former employee
and an applicant for employment) because the employee has disclosed information to the employer,
or to any other person, that the employee reasonably believes evidences a violation of this sub-
section, or any rule or regulation pertaining to this subsection, or because the employee cooperates
or seeks to cooperate in an investigation or other proceeding concerning the employer’s compliance
with the requirements of this subsection or any rule or regulation pertaining to this subsection.

(v) The Secretary of Labor and the Secretary of Homeland Security shall devise a process
under which a nonimmigrant under section 101(a)(15)(H)(i)(b1) or section 101(a)(15)(E)(iii) who
files a complaint regarding a violation of clause (iv) and is otherwise eligible to remain and work
in the United States may be allowed to seek other appropriate employment in the United States
for a period not to exceed the maximum period of stay authorized for such nonimmigrant classifica-
tion.

(vi)I) It is a violation of this clause for an employer who has filed an attestation under this
subsection to require a nonimmigrant under section 101(a)(15)(H)(1)(b1) or section 101(a)(15)(E)(iii)
to pay a penalty for ceasing employment with the employer prior to a date agreed to by the non-
immigrant and the employer. The Secretary of Labor shall determine whether a required payment
is a penalty (and not liquidated damages) pursuant to relevant State law.

(II) If the Secretary of Labor finds, after notice and opportunity for a hearing, that an employer
has committed a violation of this clause, the Secretary of Labor may impose a civil monetary pen-
alty of $1,000 for each such violation and issue an administrative order requiring the return to
the nonimmigrant of any amount paid in violation of this clause, or, if the nonimmigrant cannot
be located, requiring payment of any such amount to the general fund of the Treasury.

(vii)(I) It is a failure to meet a condition of paragraph (1)(A) for an employer who has filed
an attestation under this subsection and who places a nonimmigrant under section
101(a)(15)(H)([)(b1) or section 101(a)(15)(E)(ii) designated as a full-time employee in the attesta-
tion, after the nonimmigrant has entered into employment with the employer, in nonproductive
status due to a decision by the employer (based on factors such as lack of work), or due to the
nonimmigrant’s lack of a permit or license, to fail to pay the nonimmigrant full-time wages in ac-
cordance with paragraph (1)(A) for all such nonproductive time.

(I) It is a failure to meet a condition of paragraph (1)(A) for an employer who has filed an
attestation under this subsection and who places a nonimmigrant under section 101(a)(15)(H)(1)(b1)
or section 101(a)(15)(E)(iii) designated as a part-time employee in the attestation, after the non-
immigrant has entered into employment with the employer, in nonproductive status under cir-
cumstances described in subclause (I), to fail to pay such a nonimmigrant for such hours as are
designated on the attestation consistent with the rate of pay identified on the attestation.
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(ITIT) In the case of a nonimmigrant under section 101(a)(15)(H)(i)(bl) or section
101(a)(15)(E)(iii) who has not yet entered into employment with an employer who has had approved
an attestation under this subsection with respect to the nonimmigrant, the provisions of subclauses
(I) and (II) shall apply to the employer beginning 30 days after the date the nonimmigrant first
is admitted into the United States, or 60 days after the date the nonimmigrant becomes eligible
to work for the employer in the case of a nonimmigrant who is present in the United States on
the date of the approval of the attestation filed with the Secretary of Labor.

(IV) This clause does not apply to a failure to pay wages to a nonimmigrant under section
101(a)(15)(H)([1)(b1) or section 101(a)(15)(E)(iii) for nonproductive time due to non-work-related fac-
tors, such as the voluntary request of the nonimmigrant for an absence or circumstances rendering
the nonimmigrant unable to work.

(V) This clause shall not be construed as prohibiting an employer that is a school or other edu-
cational institution from applying to a nonimmigrant under section 101(a)(15)(H)(i)(b1) or section
101(a)(15)(E)(iii) an established salary practice of the employer, under which the employer pays to
nonimmigrants under section 101(a)(15)(H)(i)(b1l) or section 101(a)(15)(E)(iii) and United States
workers in the same occupational classification an annual salary in disbursements over fewer than
12 months, if—

(aa) the nonimmigrant agrees to the compressed annual salary payments prior to the com-
mencement of the employment; and

(bb) the application of the salary practice to the nonimmigrant does not otherwise cause
the nonimmigrant to violate any condition of the nonimmigrant’s authorization under this Act
to remain in the United States.

(VI) This clause shall not be construed as superseding clause (viii).

(viii) It is a failure to meet a condition of paragraph (1)(A) for an employer who has filed an
attestation wunder this subsection to fail to offer to a nonimmigrant under section
101(a)(15)(H)(G)(b1) or section 101(a)(15)(E)(ii), during the nonimmigrant’s period of authorized em-
ployment, benefits and eligibility for benefits (including the opportunity to participate in health,
life, disability, and other insurance plans; the opportunity to participate in retirement and savings
plans; and cash bonuses and non-cash compensation, such as stock options (whether or not based
on performance)) on the same basis, and in accordance with the same criteria, as the employer
offers to United States workers.

(D) If the Secretary of Labor finds, after notice and opportunity for a hearing, that an employer
has not paid wages at the wage level specified in the attestation and required under paragraph
(1), the Secretary of Labor shall order the employer to provide for payment of such amounts of
back pay as may be required to comply with the requirements of paragraph (1), whether or not
a penalty under subparagraph (C) has been imposed.

(E) The Secretary of Labor may, on a case-by-case basis, subject an employer to random inves-
tigations for a period of up to 5 years, beginning on the date on which the employer is found by
the Secretary of Labor to have committed a willful failure to meet a condition of paragraph (1)
or to have made a willful misrepresentation of material fact in an attestation. The authority of
the Secretary of Labor under this subparagraph shall not be construed to be subject to, or limited
by, the requirements of subparagraph (A).

(F) Nothing in this subsection shall be construed as superseding or preempting any other en-
for}'lcemAent-related authority under this Act (such as the authorities under section 274B), or any
other Act.

(4) For purposes of this subsection:

(A) The term “area of employment” means the area within normal commuting distance of
the worksite or physical location where the work of the nonimmigrant under section
101(a)(15)(H)({)(b1) or section 101(a)(15)(E)(ii) is or will be performed. If such worksite or loca-
tion is within a Metropolitan Statistical Area, any place within such area is deemed to be with-
in the area of employment.

(B) In the case of an attestation with respect to one or more nonimmigrants under section
101(a)(15)(H)(G)(b1) or section 101(a)(15)(E)(ii) by an employer, the employer is considered to
“displace” a United States worker from a job if the employer lays off the worker from a job
that is essentially the equivalent of the job for which the nonimmigrant or nonimmigrants is
or are sought. A job shall not be considered to be essentially equivalent of another job unless
it involves essentially the same responsibilities, was held by a United States worker with sub-
stantially equivalent qualifications and experience, and is located in the same area of employ-
ment as the other job.
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(C)d) The term “lays off”, with respect to a worker—

(I) means to cause the worker’s loss of employment, other than through a discharge
for inadequate performance, violation of workplace rules, cause, voluntary departure, vol-
untary retirement, or the expiration of a grant or contract; but

(II) does not include any situation in which the worker is offered, as an alternative
to such loss of employment, a similar employment opportunity with the same employer at
equivalent or higher compensation and benefits than the position from which the employee
was discharged, regardless of whether or not the employee accepts the offer.

(i1) Nothing in this subparagraph is intended to limit an employee’s rights under a collec-
tive bargaining agreement or other employment contract.

(D) The term “United States worker” means an employee who—

(1) is a citizen or national of the United States; or

(i1) is an alien who is lawfully admitted for permanent residence, is admitted as a ref-
ugee under section 207 of this title, is granted asylum under section 208, or is an immi-
grant otherwise authorized, by this Act or by the Secretary of Homeland Security, to be
employed.

(t)(1) Except as provided in paragraph (2), no person admitted under section
101(a)(15)(Q)(i)(I), or acquiring such status after admission, shall be eligible to apply for non-
immigrant status, an immigrant visa, or permanent residence under this Act until it is established
that such person has resided and been physically present in the person’s country of nationality or
last residence for an aggregate of at least 2 years following departure from the United States.

(2) The Secretary of Homeland Security may waive the requirement of such 2-year foreign resi-
dence abroad if the Secretary determines that—

(A) departure from the United States would impose exceptional hardship upon the alien’s
spouse or child (if such spouse or child is a citizen of the United States or an alien lawfully
admitted for permanent residence); or

(B) the admission of the alien is in the public interest or the national interest of the
United States.

* * & & *k k *

DESIGNATION OF CRIMINAL GANG

SEC. 220.

(a) DESIGNATION.—

(1) IN GENERAL.—The Secretary of Homeland Security, in consultation with the Attorney Gen-
eral, may designate a group, club, organization, or assoctation of 5 or more persons as a criminal
gang if the Secretary finds that their conduct is described in section 101(a)(53).

(2) PROCEDURE.—

(A) NOTIFICATION.—Seven days before making a designation under this subsection, the Sec-
retary shall, by classified communication, notify the Speaker and Minority Leader of the House
of Representatives, the President pro tempore, Majority Leader, and Minority Leader of the Sen-
ate, and the members of the relevant committees of the House of Representatives and the Senate,
in writing, of the intent to designate a group, club, organization, or association of 5 or more
persons under this subsection and the factual basis therefor.

(B) PUBLICATION IN THE FEDERAL REGISTER.—The Secretary shall publish the designation
in the Federal Register seven days after providing the notification under subparagraph (A).

(3) RECORD.—

(A) IN GENERAL.—In making a designation under this subsection, the Secretary shall create
an administrative record.

(B) CLASSIFIED INFORMATION.—The Secretary may consider classified information in mak-
ing a designation under this subsection. Classified information shall not be subject to disclosure
for such time as it remains classified, except that such information may be disclosed to a court
ex parte and in camera for purposes of judicial review under subsection (c).

(4) PERIOD OF DESIGNATION.—

(A) IN GENERAL.—A designation under this subsection shall be effective for all purposes
until revoked under paragraph (5) or (6) or set aside pursuant to subsection (c).

(B) REVIEW OF DESIGNATION UPON PETITION.—

(i) IN GENERAL.—The Secretary shall review the designation of a criminal gang under
the procedures set forth in clauses (iii) and (iv) if the designated group, club, organization,
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or association of 5 or more persons files a petition for revocation within the petition period
described in clause (ii).

(it) PETITION PERIOD.—For purposes of clause (i)—

(D if the designated group, club, organization, or association of 5 or more persons
has not previously filed a petition for revocation under this subparagraph, the petition
period begins 2 years after the date on which the designation was made; or

(ID) if the designated group, club, organization, or association of 5 or more persons
has previously filed a petition for revocation under this subparagraph, the petition pe-
riod begins 2 years after the date of the determination made under clause (iv) on that
petition.

(iii) PROCEDURES.—Any group, club, organization, or association of 5 or more persons
that submits a petition for revocation under this subparagraph of its designation as a
criminal gang must provide evidence in that petition that it is not described in section
101(a)(53).

(iv) DETERMINATION.—

() IN GENERAL.—Not later than 180 days after receiving a petition for revocation
submitted under this subparagraph, the Secretary shall make a determination as to
such revocation.

(II) CLASSIFIED INFORMATION.—The Secretary may consider classified information
in making a determination in response to a petition for revocation. Classified informa-
tion shall not be subject to disclosure for such time as it remains classified, except that
such information may be disclosed to a court ex parte and in camera for purposes of
Judicial review under subsection (c).

(III) PUBLICATION OF DETERMINATION.—A determination made by the Secretary
under this clause shall be published in the Federal Register.

(IV) PROCEDURES.—Any revocation by the Secretary shall be made in accordance
with paragraph (6).

(C) OTHER REVIEW OF DESIGNATION.—

(i) IN GENERAL.—If in a 5-year period no review has taken place under subparagraph
(B), the Secretary shall review the designation of the criminal gang in order to determine
whether such designation should be revoked pursuant to paragraph (6).

(it) PROCEDURES.—If a review does not take place pursuant to subparagraph (B) in re-
sponse to a petition for revocation that is filed in accordance with that subparagraph, then
the review shall be conducted pursuant to procedures established by the Secretary. The re-
sults of such review and the applicable procedures shall not be reviewable in any court.

(iii) PUBLICATION OF RESULTS OF REVIEW.—The Secretary shall publish any determina-
tion made pursuant to this subparagraph in the Federal Register.

(5) REVOCATION BY ACT OF CONGRESS.—The Congress, by an Act of Congress, may block or re-

voke a designation made under paragraph (1).
(6) REVOCATION BASED ON CHANGE IN CIRCUMSTANCES.—

(A) IN GENERAL.—The Secretary may revoke a designation made under paragraph (1) at
any time, and shall revoke a designation upon completion of a review conducted pursuant to

subparagraphs (B) and (C) of paragraph (4) if the Secretary finds that—

(i) the group, club, organization, or association of 5 or more persons that has been des-

ignated as a criminal gang is no longer described in section 101(a)(53); or

(ii) the national security or the law enforcement interests of the United States warrants

a revocation.

(B) PROCEDURE.—The procedural requirements of paragraphs (2) and (3) shall apply to a
revocation under this paragraph. Any revocation shall take effect on the date specified in the

revocation or upon publication in the Federal Register if no effective date is specified.

(7) EFFECT OF REVOCATION.—The revocation of a designation under paragraph (5) or (6) shall
not affect any action or proceeding based on conduct committed prior to the effective date of such

revocation.

(8) USE OF DESIGNATION IN TRIAL OR HEARING.—If a designation under this subsection has be-
come effective under paragraph (2) an alien in a removal proceeding shall not be permitted to raise
any question concerning the validity of the issuance of such designation as a defense or an objection.

() AMENDMENTS TO A DESIGNATION.—

(1) IN GENERAL.—The Secretary may amend a designation under this subsection if the Sec-
retary finds that the group, club, organization, or association of 5 or more persons has changed
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its name, adopted a new alias, dissolved and then reconstituted itself under a different name
or names, or merged with another group, club, organization, or association of &5 or more persons.

(2) PROCEDURE.—Amendments made to a designation in accordance with paragraph (1)
shall be effective upon publication in the Federal Register. Paragraphs (2), (4), (5), (6), (7), and
(8) of subsection (a) shall also apply to an amended designation.

(3) ADMINISTRATIVE RECORD.—The administrative record shall be corrected to include the
amendments as well as any additional relevant information that supports those amendments.

(4) CLASSIFIED INFORMATION.—The Secretary may consider classified information in
amending a designation in accordance with this subsection. Classified information shall not be
subject to disclosure for such time as it remains classified, except that such information may
be disclosed to a court ex parte and in camera for purposes of judicial review under subsection
(¢c) of this section.

(¢) JUDICIAL REVIEW OF DESIGNATION.—

(1) IN GENERAL.—Not later than 30 days after publication in the Federal Register of a des-
ignation, an amended designation, or a determination in response to a petition for revocation,
the designated group, club, organization, or association of 5 or more persons may seek judicial
review in the United States Court of Appeals for the District of Columbia Circuit.

(2) BASIS OF REVIEW.—Review under this subsection shall be based solely upon the adminis-
trative record, except that the Government may submit, for ex parte and in camera review, clas-
sified information used in making the designation, amended designation, or determination in
response to a petition for revocation.

(3) ScoPE oF REVIEW.—The Court shall hold unlawful and set aside a designation, amend-
ed designation, or determination in response to a petition for revocation the court finds to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitation, or short of statutory
right;

(D) lacking substantial support in the administrative record taken as a whole or in
classified information submitted to the court under paragraph (2); or

(E) not in accord with the procedures required by law.

(4) JUDICIAL REVIEW INVOKED.—The pendency of an action for judicial review of a designa-
tion, amended designation, or determination in response to a petition for revocation shall not
affect the application of this section, unless the court issues a final order setting aside the des-
ignation, amended designation, or determination in response to a petition for revocation.

(d) DEFINITIONS.—As used in this section—

(1) the term “classified information” has the meaning given that term in section 1(a) of the
Classified Information Procedures Act (18 U.S.C. App.);

(2) the term “national security” means the national defense, foreign relations, or economic
interests of the United States;

(3) the term “relevant committees” means the Committees on the Judiciary of the Senate
and of the House of Representatives; and

(4) the term “Secretary” means the Secretary of Homeland Security, in consultation with
the Attorney General.

CHAPTER 3—ISSUANCE OF ENTRY DOCUMENTS

ISSUANCE OF VISAS

SEC. 221. (a)(1) Under the conditions hereinafter prescribed and subject to the limitations pre-
scribed in this Act or regulations issued thereunder, a consular officer may issue (A) to an immi-
grant who has made proper application therefor, an immigrant visa which shall consist of the ap-
plication provided for in section 222, visaed by such consular officer, and shall specify the foreign
state, if any, to which the immigrant is charged, the immigrant’s particular status under such for-
eign state, the preference, immediate relative, or special immigrant classification to which the alien
is charged, the date on which the validity of the visa shall expire, and such additional information
as may be required; and (B) to a nonimmigrant who has made proper application therefor, a non-
immigrant visa, which shall specify the classification under section 101(a)(15) of the nonimmigrant,
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the period during which the nonimmigrant visa shall be valid, and such additional information as
may be required.

(2) The Secretary of State shall provide to the Service an electronic version of the visa file of
each alien who has been issued a visa to ensure that the data in that visa file is available to immi-
g§ation inspectors at the United States ports of entry before the arrival of the alien at such a port
of entry.

(b) [Each alien who applies for a visa shall be registered in connection with his application,
and shall furnish copies of his photograph signed by him for such use as may be by regulations
required.] Each alien who applies for a visa shall be registered in connection with his or her appli-
cation and shall furnish coptes of his or her photograph for such use as may be required by regula-
tion. The requirements of this subsection may be waived in the discretion of the Secretary of State
in the case of any alien who is within that class of nonimmigrants enumerated in sections
101(a)(15)(A), and 101(a)(15)(G), or in the case of any alien who is granted a diplomatic visa on
a diplomatic passport or on the equivalent thereof.

(c) PERIOD OF VALIDITY; RENEWAL OR REPLACEMENT.—

(1) IMMIGRANT VISAS.—An immigrant visa shall be valid for such period, not exceeding six
months, as shall be by regulations prescribed, except that any visa issued to a child lawfully
adopted by a United States citizen and spouse while such citizen is serving abroad in the
United States Armed Forces, or is employed abroad by the United States Government, or is
temporarily abroad on business, shall be valid until such time, for a period not to exceed three
years, as the adoptive citizen parent returns to the United States in due course of his service,
employment, or business.

(2) NONIMMIGRANT VISAS.—A nonimmigrant visa shall be valid for such periods as shall
be by regulations prescribed. In prescribing the period of validity of a nonimmigrant visa in
the case of nationals of any foreign country who are eligible for such visas, the Secretary of
State shall, insofar as practicable, accord to such nationals the same treatment upon a recip-
rocal basis as such foreign country accords to nationals of the United States who are within
a similar class; except that in the case of aliens who are nationals of a foreign country and
who either are granted refugee status and firmly resettled in another foreign country or are
granted permanent residence and residing in another foreign country, the Secretary of State
may prescribe the period of validity of such a visa based upon the treatment granted by that
OSther foreign country to alien refugees and permanent residents, respectively, in the United

tates.

(3) VISA REPLACEMENT.—An immigrant visa may be replaced under the original number
during the fiscal year in which the original visa was issued for an immigrant who establishes
to the satisfaction of the consular officer that the immigrant—

(A) was unable to use the original immigrant visa during the period of its validity be-
cause of reasons beyond his control and for which he was not responsible;

(B) is found by a consular officer to be eligible for an immigrant visa; and

(C) pays again the statutory fees for an application and an immigrant visa.

(4) FEE WAIVER.—If an immigrant visa was issued, on or after March 27, 2013, for a child
who has been lawfully adopted, or who is coming to the United States to be adopted, by a
United States citizen, any statutory immigrant visa fees relating to a renewal or replacement
of such visa may be waived or, if already paid, may be refunded upon request, subject to such
criteria as the Secretary of State may prescribe, if—

(A) the immigrant child was unable to use the original immigrant visa during the pe-
riod of its validity as a direct result of extraordinary circumstances, including the denial
of an exit permit; and

(B) if such inability was attributable to factors beyond the control of the adopting par-
ent or parents and of the immigrant.

(d) Prior to the issuance of an immigrant visa to any alien, the consular officer shall require
such alien to submit to a physical and mental examination in accordance with such regulations
as may be prescribed. Prior to the issuance of a nonimmigrant visa to any alien, the consular offi-
cer may require such alien to submit to a physical or mental examination, or both, if in his opinion
such examination is necessary to ascertain whether such alien is eligible to receive a visa.

(e) Each immigrant shall surrender his immigrant visa to the immigration officer at the port
of entry, who shall endorse on the visa the date and the port of arrival, the identity of the vessel
or other means of transportation by which the immigrant arrived, and such other endorsements
as may be by regulations required.
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(f) Each nonimmigrant shall present or surrender to the immigration officer at the port of
entry such documents as may be by regulation required. In the case of an alien crewman not in
possession of any individual documents other than a passport and until such time as it becomes
practicable to issue individual documents, such alien crewman may be admitted, subject to the pro-
visions of this title, if his name appears in the crew list of the vessel or aircraft on which he arrives
and the crew list is visaed by a consular officer, but the consular officer shall have the right to
deny admission to any alien crewman from the crew list visa.

(g) No visa or other documentation shall be issued to an alien if (1) it appears to the consular
officer, from statements in the application, or in the papers submitted therewith, that such alien
is ineligible to receive a visa or such other documentation under section 212, or any other provision
of law, (2) the application fails to comply with the provisions of this Act, or the regulations issued
thereunder, or (3) the consular officer knows or has reason to believe that such alien is ineligible
to receive a visa or such other documentation under section 212, or any other provision of law:
Provided, That a visa or other documentation may be issued to an alien who is within the purview
of section 212(a)(4), if such alien is otherwise entitled to receive a visa or other documentation,
upon receipt of notice by the consular officer from the Attorney General of the giving of a bond
or undertaking providing indemnity as in the case of aliens admitted under section 213: Provided
further, That a visa may be issued to an alien defined in section 101(a)(15) (B) or (F), if such alien
is otherwise entitled to receive a visa, upon receipt of a notice by the consular officer from the At-
torney General of the giving of a bond with sufficient surety in such sum and containing such con-
ditions as the consular officer shall prescribe, to insure that at the expiration of the time for which
such alien has been admitted by the Attorney General, as provided in section 214(a), or upon fail-
ure to maintain the status under which he was admitted, or to maintain any status subsequently
acquired under section 248 of the Act, such alien will depart from the United States.

(h) Nothing in this Act shall be construed to entitle any alien, to whom a visa or other docu-
mentation has been issued, to be admitted the United States, if, upon arrival at a port of entry
in the United States, he is found to be inadmissible under this Act, or any other provision of law.
The substance of this subsection shall appear upon every visa application.

(i) After the issuance of a visa or other documentation to any alien, the consular officer or the
Secretary of State may at any time, in his discretion, revoke such visa or other documentation.
Notice of such revocation shall be communicated to the Attorney General, and such revocation shall
invalidate the visa or other documentation from the date of issuance: Provided, That carriers or
transportation companies, and masters, commanding officers, agents, owners, charterers, or con-
signees, shall not be penalized under section 273(b) for action taken in reliance on such visas or
other documentation, unless they received due notice of such revocation prior to the alien’s embar-
kation. There shall be no means of judicial review (including review pursuant to section 2241 of
title 28, United States Code, or any other habeas corpus provision, and sections 1361 and 1651
of such title) of a revocation under this subsection, except in the context of a removal proceeding
if such revocation provides the sole ground for removal under section 237(a)(1)(B).

APPLICATIONS FOR VISAS

SEC. 222. (a) Every alien applying for an immigrant visa and for alien registration shall make
application therefor in such form and manner and at such place as shall be by regulations pre-
scribed. In the application the alien shall state his full and true name, and any other name which
he has used or by which he has been known; age and sex; the date and place of his birth; and
such additional information necessary to the identification of the applicant and the enforcement
of the immigration and nationality laws as may be by regulations prescribed.

(b) Every alien applying for an immigrant visa shall present a valid unexpired passport or
other suitable travel document, or document of identity and nationality, if such document is re-
quired under the regulations issued by the Secretary of State. The immigrant shall furnish to the
consular officer with his application a copy of a certification by the appropriate police authorities
stating what their records show concerning the immigrant; a certified copy of any existing prison
record, military record, and record of his birth; and a certified copy of all other records or docu-
ments concerning him or his case which may be required by the consular officer. Where considered
necessary, by the consular officer or immigration official, to establish family relationships, the immi-
grant shall provide DNA evidence of such a relationship in accordance with procedures established
for submitting such evidence. The Secretary and the Secretary of State may, in consultation, issue
regulations to require DNA evidence to establish family relationship, from applicants for certain
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visa classifications. The copy of each document so furnished shall be permanently attached to the
application and become a part thereof. In the event that the immigrant establishes to the satisfac-
tion of the consular officer that any document or record required by this subsection is unobtainable,
the consular officer may permit the immigrant to submit in lieu of such document or record other
satisfactory evidence of the fact to which such document or record would, if obtainable, pertain.
All immigrant visa applications shall be reviewed and adjudicated by a consular officer.

(c) Every alien applying for a nonimmigrant visa and for alien registration shall make applica-
tion therefor in such form and manner as shall be by regulations prescribed. In the application
the alien shall state his full and true name, the date and place of birth, his nationality, the purpose
and length of his intended stay in the United States; his marital status; and such additional infor-
mation necessary to the identification of the applicant, the determination of his eligibility for a
nonimmigrant visa, and the enforcement of the immigration and nationality laws as may be by
regulations prescribed. The alien shall provide complete and accurate information in response to
any request for information contained in the application. At the discretion of the Secretary of State,
application forms for the various classes of nonimmigrant admissions described in section
101(a)(15) may vary according to the class of visa being requested.

(d) Every alien applying for a nonimmigrant visa and alien registration shall furnish to the
consular officer, with his application, a certified copy of such documents pertaining to him as may
be by regulations required. All nonimmigrant visa applications shall be reviewed and adjudicated
by a consular officer.

(e) Except as may be otherwise prescribed by regulations, each application for an immigrant
visa shall be signed by the applicant in the presence of the consular officer, and verified by the
oath of the applicant administered by the consular officer. The application for an immigrant visa,
when visaed by the consular officer, shall become the immigrant visa. The application for a non-
immigrant visa or other documentation as a nonimmigrant shall be disposed of as may be by regu-
lations prescribed. The issuance of a nonimmigrant visa shall, except as may be otherwise by regu-
lations prescribed, be evidenced by a stamp, or other placed in the alien’s passport.

(f) The records of the Department of State and of diplomatic and consular offices of the United
States pertaining to the [issuance or refusall issuance, refusal, or revocation of visas or permits
to enter the United States shall be considered confidential and shall be used only for the formula-
tion, amendment, administration, or enforcement of the immigration, nationality, and other laws
of the United States, except that—

(1) in the discretion of the Secretary of State certified copies of such records may be made
available to a court which certifies that the information contained in such records is needed
by the court in the interest of the ends of justice in a case pending before the court.

(2) the Secretary of State, in the Secretary’s discretion [and on the basis of reciprocity,
may provide to a foreign government information in the Department of State’s computerized
visa lookout database and, when necessary and appropriate, other records covered by this sec-
tion related to information in the database—1 may provide to a foreign government information
in a Department of State computerized visa database and, when necessary and appropriate,
other records covered by this section related to information in such database—

(A) on the basis of reciprocity, with regard to individual aliens, at any time on a case-
by-case basis for the purpose of (i) preventing, investigating, or punishing acts that would
constitute a crime in the United States, including, but not limited to, terrorism or traf-
ficking in controlled substances, persons, or [illicit weapons; or] illicit weapons, or (ii) de-
termining a person’s deportability or eligibility for a visa, admission, or other immigration
benefit;

(B) on the basis of reciprocity, with regard to any or all aliens [in the databasel such
database, pursuant to such conditions as the Secretary of State shall establish in an agree-
ment with the foreign government in which that government agrees to use such informa-
tion and records [for the purposes] for one of the purposes described in subparagraph (A)
[or to deny visas to persons who would be inadmissible to the United States.]; or

(C) with regard to any or all aliens in the database specified data elements from each
record, if the Secretary of State determines that it is in the national interest to provide such
information to a foreign government.

(g)(1) In the case of an alien who has been admitted on the basis of a nonimmigrant visa and
remained in the United States beyond the period of stay authorized by the [Attorney General] Sec-
retary, such visa and any other nonimmigrant visa issued by the United States that is in the posses-
sion of the alien shall be void beginning after the conclusion of such period of stay.
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(2) An alien described in paragraph (1) shall be ineligible to be readmitted to the United States
as a nonimmigrant, except—

(A) on the basis of a visa [(other than the visa described in paragraph (1)) issued in a
consular office located in the country of the alien’s nationalityl (other than a visa described
in paragraph (1)) issued in a consular office located in the country of the alien’s nationality
or foreign residence (or, if there is no office in such country, in such other consular office as
the Secretary of State shall specify); or

(B) where extraordinary circumstances are found by the Secretary of State to exist.

(h) Notwithstanding any other provision of this Act, the Secretary of State shall require every
alien applying for a nonimmigrant visa—

(1) who is at least 14 years of age and not more than 79 years of age to submit to an
in person interview with a consular officer unless the alien is determined by the Secretary of
State to be ineligible for a visa based upon review of the application or the requirement for
such interview is waived—

(A) by a consular official and such alien is—

(i) within that class of nonimmigrants enumerated in subparagraph (A) or (G) of
section 101(a)(15);

(i1) within the NATO visa category;

(ii1) within that class of nonimmigrants enumerated in section 101(a)(15)(C)(iii)
(referred to as the “C—3 visa” category); or

(iv) granted a diplomatic or official visa on a diplomatic or official passport or on
the equivalent thereof;

(B) by a consular official and such alien is applying for a visa—

(1) not more than 12 months after the date on which such alien’s prior visa ex-
pired;

(i1) for the visa classification for which such prior visa was issued;

(ii1) from the consular post located in the country of such alien’s usual residence,
unless otherwise prescribed in regulations that require an applicant to apply for a visa
in the country of which such applicant is a national; and

(iv) the consular officer has no indication that such alien has not complied with
the immigration laws and regulations of the United States; or
(C) by the Secretary of State if the Secretary, in consultation with the Secretary of

Homeland Security, determines that such waiver is—

(1) in the national interest of the United States, where such national interest shall
not include facilitation of travel of foreign nationals to the United States, reduction of
visa application processing times, or the allocation of consular resources; or

(i1) necessary as a result of unusual or emergent circumstances; and

(2) notwithstanding paragraph (1), to submit to an in person interview with a consular
officer if such alien—

(A) is not a national or resident of the country in which such alien is applying for a
visa;

(B) was previously refused a visa, unless such refusal was overcome or a waiver of
ineligibility has been obtained,;

(C) is listed in the Consular Lookout and Support System (or successor system at the
Department of State);

(D) is a national of a country officially designated by the Secretary of State as a state
sponsor of terrorism, except such nationals who possess nationalities of countries that are
not designated as state sponsors of terrorism;

(E) requires a security advisory opinion or other Department of State clearance, unless
such alien is—

(i) within that class of nonimmigrants enumerated in subparagraph (A) or (G) of
section 101(a)(15);

(ii) within the NATO visa category;

(ii1) within that class of nonimmigrants enumerated in section 101(a)(15)(C)(iii)
(referred to as the “C—3 visa” category); or

(iv) an alien who qualifies for a diplomatic or official visa, or its equivalent; [or]
(F) is identified as a member of a group or sector that the Secretary of State deter-

mines—
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(i) poses a substantial risk of submitting inaccurate information in order to obtain
a visa;

(i1) has historically had visa applications denied at a rate that is higher than the
average rate of such denials; or

(ii1) poses a security threat to the United Statesl.l1; or
(G) is an individual—

(i) determined to be in a class of aliens determined by the Secretary of Homeland
Security to be threats to national security;

(ii) identified by the Secretary of Homeland Security as a person of concern; or

(iti) applying for a visa in a visa category with respect to which the Secretary of
Homeland Security has determined that a waiver of the visa interview would create a
high risk of degradation of visa program integrity.

* * * & & k *

CHAPTER 4—INSPECTION, APPREHENSION, EXAMINATION, EXCLUSION, AND REMOVAL

* * * * * * *

INSPECTION BY IMMIGRATION OFFICERS; EXPEDITED REMOVAL OF INADMISSIBLE ARRIVING ALIENS;
REFERRAL FOR HEARING

SEC. 235. (a) INSPECTION.—

(1) ALIENS TREATED AS APPLICANTS FOR ADMISSION.—An alien present in the United States
who has not been admitted or who arrives in the United States (whether or not at a designated
port of arrival and including an alien who is brought to the United States after having been
interdicted in international or United States waters) shall be deemed for purposes of this Act
an applicant for admission.

(2) STOWAWAYS.—An arriving alien who is a stowaway is not eligible to apply for admis-
sion or to be admitted and shall be ordered removed upon inspection by an immigration officer.
Upon such inspection if the alien indicates an intention to apply for asylum under section 208
or a fear of persecution, the officer shall refer the alien for an interview under subsection
(b)(1)(B). A stowaway may apply for asylum only if the stowaway is found to have a credible
fear of persecution under subsection (b)(1)(B). In no case may a stowaway be considered an
applicant for admission or eligible for a hearing under section 240.

(3) INsPECTION.—AII aliens (including alien crewmen) who are applicants for admission or
otherwise seeking admission or readmission to or transit through the United States shall be
inspected by immigration officers.

(4) WITHDRAWAL OF APPLICATION FOR ADMISSION.—An alien applying for admission may,
in the discretion of the Attorney General and at any time, be permitted to withdraw the appli-
cation for admission and depart immediately from the United States.

(5) STATEMENTS.—An applicant for admission may be required to state under oath any in-
formation sought by an immigration officer regarding the purposes and intentions of the appli-
cant in seeking admission to the United States, including the applicant’s intended length of
stay and whether the applicant intends to remain permanently or become a United States cit-
izen, and whether the applicant is inadmissible.

(b) INSPECTION OF APPLICANTS FOR ADMISSION.—

(1) INSPECTION OF ALIENS ARRIVING IN THE UNITED STATES AND CERTAIN OTHER ALIENS WHO

HAVE NOT BEEN ADMITTED OR PAROLED.—
(A) SCREENING.—

(i) IN GENERAL.—If an immigration officer determines that an alien (other than
an alien described in subparagraph (F)) who is arriving in the United States or is de-
scribed in clause (iii) is inadmissible under section 212(a)(6)(C) or 212(a)(7), the officer
shall order the alien removed from the United States without further hearing or re-
view unless the alien indicates either an intention to apply for asylum under section
208 or a fear of persecution.

(i1)) CLAIMS FOR ASYLUM.—If an immigration officer determines that an alien
(other than an alien described in subparagraph (F)) who is arriving in the United
States or is described in clause (iii) is inadmissible under section 212(a)(6)(C) or
212(a)(7) and the alien indicates either an intention to apply for asylum under section
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208 or a fear of persecution, the officer shall refer the alien for an interview by an
asylum officer under subparagraph (B).

(iil)) APPLICATION TO CERTAIN OTHER ALIENS.—

(I) IN GENERAL.—The Attorney General may apply clauses (i) and (ii) of this
subparagraph to any or all aliens described in subclause (II) as designated by the
Attorney General. Such designation shall be in the sole and unreviewable discre-
tion of the Attorney General and may be modified at any time.

(IT) ALIENS DESCRIBED.—An alien described in this clause is an alien who is
not described in subparagraph (F), who has not been admitted or paroled into the
United States, and who has not affirmatively shown, to the satisfaction of an im-
migration officer, that the alien has been physically present in the United States
continuously for the 2-year period immediately prior to the date of the determina-
tion of inadmissibility under this subparagraph.

(B) ASYLUM INTERVIEWS.—

(i) CONDUCT BY ASYLUM OFFICERS.—An asylum officer shall conduct interviews of
aliens referred under subparagraph (A)(ii), either at a port of entry or at such other
place designated by the Attorney General.

(i1) REFERRAL OF CERTAIN ALIENS.—If the officer determines at the time of the
interview that an alien has a credible fear of persecution (within the meaning of
clatllse (v)), the alien shall be detained for further consideration of the application for
asylum.

(iii) REMOVAL WITHOUT FURTHER REVIEW IF NO CREDIBLE FEAR OF PERSECUTION.—

(I) IN GENERAL.—Subject to subclause (III), if the officer determines that an
alien does not have a credible fear of persecution, the officer shall order the alien
removed from the United States without further hearing or review.

(IT) RECORD OF DETERMINATION.—The officer shall prepare a written record of
a determination under subclause (I). Such record shall include a summary of the
material facts as stated by the applicant, such additional facts (if any) relied upon
by the officer, and the officer’s analysis of why, in the light of such facts, the alien
has not established a credible fear of persecution. A copy of the officer’s interview
notes shall be attached to the written summary.

(IIT) REVIEW OF DETERMINATION.—The Attorney General shall provide by reg-
ulation and upon the alien’s request for prompt review by an immigration judge
of a determination under subclause (I) that the alien does not have a credible fear
of persecution. Such review shall include an opportunity for the alien to be heard
and questioned by the immigration judge, either in person or by telephonic or
video connection. Review shall be concluded as expeditiously as possible, to the
maximum extent practicable within 24 hours, but in no case later than 7 days
after the date of the determination under subclause (I).

(IV) MANDATORY DETENTION.—Any alien subject to the procedures under this
clause shall be detained pending a final determination of credible fear of persecu-
tion and, if found not to have such a fear, until removed.

(iv) INFORMATION ABOUT INTERVIEWS.—The Attorney General shall provide infor-
mation concerning the asylum interview described in this subparagraph to aliens who
may be eligible. An alien who is eligible for such interview may consult with a person
or persons of the alien’s choosing prior to the interview or any review thereof, accord-
ing to regulations prescribed by the Attorney General. Such consultation shall be at
no expense to the Government and shall not unreasonably delay the process.

(v) CREDIBLE FEAR OF PERSECUTION DEFINED.—For purposes of this subparagraph,
the term “credible fear of persecution” means that there is a significant possibility,
taking into account the credibility of the statements made by the alien in support of
the alien’s [claim and such other facts as are known to the officer, that the alien could
establish eligibility for asylum under section 208.]1 claim, as determined pursuant to
section 208(b)(1)(B)(iii), and such other facts as are known to the officer, that the alien
could establish eligibility for asylum under section 208, and it is more probable than
not that the statements made by, and on behalf of, the alien in support of the alien’s
claim are true.

(C) LIMITATION ON ADMINISTRATIVE REVIEW.—Except as provided in subparagraph
(B)(ii)III), a removal order entered in accordance with subparagraph (A)(i) or (B)Gii)(I)

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.

121

is not subject to administrative appeal, except that the Attorney General shall provide by
regulation for prompt review of such an order under subparagraph (A)(i) against an alien
who claims under oath, or as permitted under penalty of perjury under section 1746 of
title 28, United States Code, after having been warned of the penalties for falsely making
such claim under such conditions, to have been lawfully admitted for permanent residence,
to have been admitted as a refugee under section 207, or to have been granted asylum

under section 208.

(D) LIMIT ON COLLATERAL ATTACKS.—In any action brought against an alien under sec-
tion 275(a) or section 276, the court shall not have jurisdiction to hear any claim attacking
the validity of an order of removal entered under subparagraph (A)(i) or (B)(iii).

(E) ASYLUM OFFICER DEFINED.—As used in this paragraph, the term “asylum officer”
means an immigration officer who—

(i) has had professional training in country conditions, asylum law, and interview
techniques comparable to that provided to full-time adjudicators of applications under
section 208, and

(i1) is supervised by an officer who meets the condition described in clause (i) and
has had substantial experience adjudicating asylum applications.

(F) EXCEPTION.—Subparagraph (A) shall not apply to an alien who is a native or cit-
izen of a country in the Western Hemisphere with whose government the United States
does not have full diplomatic relations and who arrives by aircraft at a port of entry.

(G) COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS.—Nothing in this subsection
shall be construed to authorize or require any person described in section 208(e) to be per-
mitted to apply for asylum under section 208 at any time before January 1, 2014.

(2) INSPECTION OF OTHER ALIENS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and (C), in the case of an alien who
is an applicant for admission, if the examining immigration officer determines that an
alien seeking admission is not clearly and beyond a doubt entitled to be admitted, the
alien shall be detained for a proceeding under section 240.

(B) EXCEPTION.—Subparagraph (A) shall not apply to an alien—

(1) who is a crewman,

(i) to whom paragraph (1) applies, or

(iii) who is a stowaway.

(C) TREATMENT OF ALIENS ARRIVING FROM CONTIGUOUS TERRITORY.—In the case of an
alien described in subparagraph (A) who is arriving on land (whether or not at a des-
ignated port of arrival) from a foreign territory contiguous to the United States, the Attor-
ney General may return the alien to that territory pending a proceeding under section 240.
(3) CHALLENGE OF DECISION.—The decision of the examining immigration officer, if favor-

able to the admission of any alien, shall be subject to challenge by any other immigration offi-
cer and such challenge shall operate to take the alien whose privilege to be admitted is so chal-
lenged, before an immigration judge for a proceeding under section 240.

(¢) REMOVAL OF ALIENS INADMISSIBLE ON SECURITY AND RELATED GROUNDS.—

(1) REMOVAL WITHOUT FURTHER HEARING.—If an immigration officer or an immigration
judge suspects that an arriving alien may be inadmissible under subparagraph (A) (other than
clause (ii)), (B), or (C) of section 212(a)(3), the officer or judge shall—

(A) order the alien removed, subject to review under paragraph (2);

(B) report the order of removal to the Attorney General; and

(C) not conduct any further inquiry or hearing until ordered by the Attorney General.
(2) REVIEW OF ORDER.—(A) The Attorney General shall review orders issued under para-

graph (1).

(B) If the Attorney General—

(i) is satisfied on the basis of confidential information that the alien is inadmissible
under subparagraph (A) (other than clause (ii)), (B), or (C) of section 212(a)(3), and

(i1) after consulting with appropriate security agencies of the United States Govern-
ment, concludes that disclosure of the information would be prejudicial to the public inter-
est, safety, or security,

the Attorney General may order the alien removed without further inquiry or hearing by an
immigration judge.
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(C) If the Attorney General does not order the removal of the alien under subparagraph
(B), the Attorney General shall specify the further inquiry or hearing that shall be conducted
in the case.

(3) SUBMISSION OF STATEMENT AND INFORMATION.—The alien or the alien’s representative
may submit a written statement and additional information for consideration by the Attorney
General.

(d) AUTHORITY RELATING TO INSPECTIONS.—

(1) AUTHORITY TO SEARCH CONVEYANCES.—Immigration officers are authorized to board
and search any vessel, aircraft, railway car, or other conveyance or vehicle in which they be-
lieve aliens are being brought into the United States.

(2) AUTHORITY TO ORDER DETENTION AND DELIVERY OF ARRIVING ALIENS.—Immigration offi-
cers are authorized to order an owner, agent, master, commanding officer, person in charge,
purser, or consignee of a vessel or aircraft bringing an alien (except an alien crewmember) to
the United States—

(A) to detain the alien on the vessel or at the airport of arrival, and
(B) to deliver the alien to an immigration officer for inspection or to a medical officer
for examination.

(3) ADMINISTRATION OF OATH AND CONSIDERATION OF EVIDENCE.—The Attorney General
and any immigration officer shall have power to administer oaths and to take and consider
evidence of or from any person touching the privilege of any alien or person he believes or sus-
pects to be an alien to enter, reenter, transit through, or reside in the United States or con-
cerning any matter which is material and relevant to the enforcement of this Act and the ad-
ministration of the Service.

(4) SUBPOENA AUTHORITY.—(A) The Attorney General and any immigration officer shall
have power to require by subpoena the attendance and testimony of witnesses before immigra-
tion officers and the production of books, papers, and documents relating to the privilege of
any person to enter, reenter, reside in, or pass through the United States or concerning any
matter which is material and relevant to the enforcement of this Act and the administration
of the Service, and to that end may invoke the aid of any court of the United States.

(B) Any United States district court within the jurisdiction of which investigations or in-
quiries are being conducted by an immigration officer may, in the event of neglect or refusal
to respond to a subpoena issued under this paragraph or refusal to testify before an immigra-
tion officer, issue an order requiring such persons to appear before an immigration officer,
produce books, papers, and documents if demanded, and testify, and any failure to obey such
order of the court may be punished by the court as a contempt thereof.

* * & * * k *

APPREHENSION AND DETENTION OF ALIENS

SEC. 236. (a) ARREST, DETENTION, AND RELEASE.—On a warrant issued by the Attorney Gen-
eral, an alien may be arrested and detained pending a decision on whether the alien is to be re-
moved from the United States. Except as provided in subsection (c) and pending such decision, the
Attorney General—

(1) may continue to detain the arrested alien; and
(2) may release the alien on—
(A) bond of at least $1,500 with security approved by, and containing conditions pre-
scribed by, the Attorney General; or
(B) conditional parole; but
(3) may not provide the alien with work authorization (including an “employment author-
ized” endorsement or other appropriate work permit), unless the alien is lawfully admitted for
permanent residence or otherwise would (without regard to removal proceedings) be provided
such authorization.

(b) REVOCATION OF BOND OR PAROLE.—The Attorney General at any time may revoke a bond
or parole authorized under subsection (a), rearrest the alien under the original warrant, and detain
the alien.

(c) DETENTION OF CRIMINAL ALIENS.—
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Unexecuted Amendment from Bill:
[Bill section 3106(e)(1)(A) target provision is 236(c)(1)(E): Unable to locate amended provision sec-
tion ]

(A) in subparagraph (E), by striking “or” at the end;

Unexecuted Amendment from Bill:
[Bill section 3106(e)(1)(B) target provision is 236(c)(1)(F): Unable to locate amended provision sec-
tion ]

(B) in subparagraph (F), by inserting “or” at the end; and

(1) CustonY.—The Attorney General shall take into custody any alien who—

(A) is inadmissible by reason of having committed any offense covered in section

212(a)(2),

(B) is deportable by reason of having committed any offense covered in section

237(a)(2)(A)(i1), (A)(iii), (B), (C), or (D),

(C) is deportable under section 237(a)(2)(A)(i) on the basis of an offense for which the
alien has been sentence to a term of imprisonment of at least 1 year, or
(D) is inadmissible under section 212(a)(3)(B) or deportable under section 237(a)(4)(B),
when the alien is released, without regard to whether the alien is released on parole, super-
vised release, or probation, and without regard to whether the alien may be arrested or impris-
oned again for the same offense.
(G) is inadmissible under section 212(a)(2)(N) or deportable under section 237(a)(2)(H),

(2) RELEASE.—The Attorney General may release an alien described in paragraph (1) only
if the Attorney General decides pursuant to section 3521 of title 18, United States Code, that
release of the alien from custody is necessary to provide protection to a witness, a potential
witness, a person cooperating with an investigation into major criminal activity, or an imme-
diate family member or close associate of a witness, potential witness, or person cooperating
with such an investigation, and the alien satisfies the Attorney General that the alien will not
pose a danger to the safety of other persons or of property and is likely to appear for any
scheduled proceeding. A decision relating to such release shall take place in accordance with
a procedure that considers the severity of the offense committed by the alien.

(d) IDENTIFICATION OF CRIMINAL ALIENS.—(1) The Attorney General shall devise and imple-
ment a system—

(A) to make available, daily (on a 24-hour basis), to Federal, State, and local authorities
the investigative resources of the Service to determine whether individuals arrested by such
authorities for aggravated felonies are aliens;

(B) to designate and train officers and employees of the Service to serve as a liaison to
Federal, State, and local law enforcement and correctional agencies and courts with respect
to the arrest, conviction, and release of any alien charged with an aggravated felony; and

(C) which uses computer resources to maintain a current record of aliens who have been
convicted of an aggravated felony, and indicates those who have been removed.

(2) The record under paragraph (1)(C) shall be made available—

(A) to inspectors at ports of entry and to border patrol agents at sector headquarters for
purposes of immediate identification of any alien who was previously ordered removed and is
seeking to reenter the United States, and

(B) to officials of the Department of State for use in its automated visa lookout system.
(3) Upon the request of the governor or chief executive officer of any State, the Service shall

provide assistance to State courts in the identification of aliens unlawfully present in the United
States pending criminal prosecution.

(e) JupiciaAL REVIEW.—The Attorney General’s discretionary judgment regarding the applica-
tion of this section shall not be subject to review. No court may set aside any action or decision
by the Attorney General under this section regarding the detention or release of any alien or the
grant, revocation, or denial of bond or parole.

* * * * & * *
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GENERAL CLASSES OF DEPORTABLE ALIENS

SEC. 237. (a) CLASSES OF DEPORTABLE ALIENS.—Any alien (including an alien crewman) in and

admitted to

the United States shall, upon the order of the Attorney General, be removed if the

alien is within one or more of the following classes of deportable aliens:
(1) INADMISSIBLE AT TIME OF ENTRY OR OF ADJUSTMENT OF STATUS OR VIOLATES STATUS.—

was

(A) INADMISSIBLE ALIENS.—Any alien who at the time of entry or adjustment of status
within one or more of the classes of aliens inadmissible by the law existing at such

time is deportable.

(B) PRESENT IN VIOLATION OF LAW.—Any alien who is present in the United States

in violation of this Act or any other law of the United States, or whose nonimmigrant visa
(or other documentation authorizing admission into the United States as a nonimmigrant)

has

cure
212(

been revoked under section 221(i), is deportable.
(C) VIOLATED NONIMMIGRANT STATUS OR CONDITION OF ENTRY.—

(i) NONIMMIGRANT STATUS VIOLATORS.—Any alien who was admitted as a non-
immigrant and who has failed to maintain the nonimmigrant status in which the alien
was admitted or to which it was changed under section 248, or to comply with the
conditions of any such status, is deportable.

(ii) VIOLATORS OF CONDITIONS OF ENTRY.—Any alien whom the Secretary of
Health and Human Services certifies has failed to comply with terms, conditions, and
controls that were imposed under section 212(g) is deportable.

(D) TERMINATION OF CONDITIONAL PERMANENT RESIDENCE.—

(i) IN GENERAL.—Any alien with permanent resident status on a conditional basis
under section 216 (relating to conditional permanent resident status for certain alien
spouses and sons and daughters) or under section 216A (relating to conditional perma-
nent resident status for certain alien entrepreneurs, spouses, and children) who has
had such status terminated under such respective section is deportable.

(i1)) EXcCePTION.—Clause (i) shall not apply in the cases described in section
216(c)(4) (relating to certain hardship waivers).

(E) SMUGGLING.—

(i) IN GENERAL.—Any alien who (prior to the date of entry, at the time of any
entry, or within 5 years of the date of any entry) knowingly has encouraged, induced,
assisted, abetted, or aided any other alien to enter or to try to enter the United States
in violation of law is deportable.

(ii) SPECIAL RULE IN THE CASE OF FAMILY REUNIFICATION.—Clause (i) shall not
apply in the case of alien who is an eligible immigrant (as defined in section 301(b)(1)
of the Immigration Act of 1990), was physically present in the United States on May
5, 1988, and is seeking admission as an immediate relative or under section 203(a)(2)
(including under section 112 of the Immigration Act of 1990) or benefits under section
301(a) of the Immigration Act of 1990 if the alien, before May 5, 1988, has encouraged,
induced, assisted, abetted, or aided only the alien’s spouse, parent, son, or daughter
(and no other individual) to enter the United States in violation of law.

(iii) WAIVER AUTHORIZED.—The Attorney General may, in his discretion for hu-
manitarian purposes, to assure family unity, or when it is otherwise in the public in-
terest, waive application of clause (i) in the case of any alien lawfully admitted for
permanent residence if the alien has encouraged, induced, assisted, abetted, or aided
only an individual who at the time of the offense was the alien’s spouse, parent, son,
or daughter (and no other individual) to enter the United States in violation of law.
(F)

(G) MARRIAGE FRAUD.—An alien shall be considered to be deportable as having pro-
d a visa or other documentation by fraud (within the meaning of section
a)(6)(C)(1)) and to be in the United States in violation of this Act (within the meaning

of subparagraph (B)) if—

(i) the alien obtains any admission into the United States with an immigrant visa
or other documentation procured on the basis of a marriage entered into less than 2
years prior to such admission of the alien and which, within 2 years subsequent to
any admission of the alien in the United States, shall be judicially annulled or termi-
nated, unless the alien establishes to the satisfaction of the Attorney General that
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such marriage was not contracted for the purpose of evading any provisions of the im-

migration laws, or

(ii) it appears to the satisfaction of the Attorney General that the alien has failed
or refused to fulfill the alien’s marital agreement which in the opinion of the Attorney
General was made for the purpose of procuring the alien’s admission as an immigrant.
(H) WAIVER AUTHORIZED FOR CERTAIN MISREPRESENTATIONS.—The provisions of this

paragraph relating to the removal of aliens within the United States on the ground that
they were inadmissible at the time of admission as aliens described in section
212(a)(6)(C)(i), whether willful or innocent, may, in the discretion of the Attorney General,
be waived for any alien (other than an alien described in paragraph (4)(D)) who—

(1)) is the spouse, parent, son, or daughter of a citizen of the United States or
of an alien lawfully admitted to the United States for permanent residence; and

(IT) was in possession of an immigrant visa or equivalent document and was oth-
erwise admissible to the United States at the time of such admission except for those
grounds of inadmissibility specified under paragraphs (5)(A) and (7)(A) of section
212(a) which were a direct result of that fraud or misrepresentation.

(i1) is a VAWA self-petitioner.

A waiver of removal for fraud or misrepresentation granted under this subparagraph shall
also operate to waive removal based on the grounds of inadmissibility directly resulting
from such fraud or misrepresentation.

(2) CRIMINAL OFFENSES.—

(A) GENERAL CRIMES.—

(i) CRIMES OF MORAL TURPITUDE.—Any alien who—

(I) is convicted of a crime involving moral turpitude committed within five
years (or 10 years in the case of an alien provided lawful permanent resident sta-
tus under section 245(j)) after the date of admission, and

(IT) is convicted of a crime for which a sentence of one year or longer may
be imposed,

is deportable.

(i1) MULTIPLE CRIMINAL CONVICTIONS.—Any alien who at any time after admission
is convicted of two or more crimes involving moral turpitude, not arising out of a sin-
gle scheme of criminal misconduct, regardless of whether confined therefor and re-
gardless of whether the convictions were in a single trial, is deportable.

(iii) AGGRAVATED FELONY.—Any alien who is convicted of an aggravated felony at
any time after admission is deportable.

(iv) HIGH SPEED FLIGHT.—Any alien who is convicted of a violation of section 758
of title 18, United States Code (relating to high speed flight from an immigration
checkpoint), is deportable.

(v) FAILURE TO REGISTER AS A SEX OFFENDER.—Any alien who is convicted under
section 2250 of title 18, United States Code, is deportable.

(vi) WAIVER AUTHORIZED.—Clauses (i), (ii), and (iii) shall not apply in the case of
an alien with respect to a criminal conviction if the alien subsequent to the criminal
conviction has been granted a full and unconditional pardon by the President of the
United States or by the Governor of any of the several States.

(B) CONTROLLED SUBSTANCES.—

(i) CONVICTION.—Any alien who at any time after admission has been convicted
of a violation of (or a conspiracy or attempt to violate) any law or regulation of a State,
the United States, or a foreign country relating to a controlled substance (as defined
in section 102 of the Controlled Substances Act (21 U.S.C. 802)), other than a single
offense involving possession for one’s own use of 30 grams or less of marijuana, is de-
portable.

(i1) DRUG ABUSERS AND ADDICTS.—Any alien who is, or at any time after admission
has been, a drug abuser or addict is deportable.

(C) CERTAIN FIREARM OFFENSES.—Any alien who at any time after admission is con-
victed under any law of purchasing, selling, offering for sale, exchanging, using, owning,
possessing, or carrying, or of attempting or conspiring to purchase, sell, offer for sale, ex-
change, use, own, possess, or carry, any weapon, part, or accessory which is a firearm or
destructive device (as defined in section 921(a) of title 18, United States Code) in violation
of any law is deportable.
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(D) MISCELLANEOUS CRIMES.—Any alien who at any time has been convicted (the judg-
ment on such conviction becoming final) of, or has been so convicted of a conspiracy or
attempt to violate—

(i) any offense under chapter 37 (relating to espionage), chapter 105 (relating to
sabotage), or chapter 115 (relating to treason and sedition) of title 18, United States
Code, for which a term of imprisonment of five or more years may be imposed;

(ii) any offense under section 871 or 960 of title 18, United States Code;

(iii) a violation of any provision of the Military Selective Service Act (50 U.S.C.
App. 451 et seq.) or the Trading With the Enemy Act (50 U.S.C. App. 1 et seq.); or

(iv) a violation of section 215 or 278 of this Act,

is deportable.

(E) CRIMES OF DOMESTIC VIOLENCE, STALKING, OR VIOLATION OF PROTECTION ORDER,
CRIMES AGAINST CHILDREN AND.—

(i) DOMESTIC VIOLENCE, STALKING, AND CHILD ABUSE.—Any alien who at any time
after admission is convicted of a crime of domestic violence, a crime of stalking, or a
crime of child abuse, child neglect, or child abandonment is deportable. For purposes
of this clause, the term “crime of domestic violence” means any crime of violence (as
defined in section 16 of title 18, United States Code) against a person committed by
a current or former spouse of the person, by an individual with whom the person
shares a child in common, by an individual who is cohabiting with or has cohabited
with the person as a spouse, by an individual similarly situated to a spouse of the
person under the domestic or family violence laws of the jurisdiction where the offense
occurs, or by any other individual against a person who is protected from that individ-
ual’s acts under the domestic or family violence laws of the United States or any
State, Indian tribal government, or unit of local government.

(i1) VIOLATORS OF PROTECTION ORDERS.—Any alien who at any time after admis-
sion is enjoined under a protection order issued by a court and whom the court deter-
mines has engaged in conduct that violates the portion of a protection order that in-
volves protection against credible threats of violence, repeated harassment, or bodily
injury to the person or persons for whom the protection order was issued is deportable.
For purposes of this clause, the term “protection order” means any injunction issued
for the purpose of preventing violent or threatening acts of domestic violence, includ-
ing temporary or final orders issued by civil or criminal courts (other than support
or child custody orders or provisions) whether obtained by filing an independent action
or as a pendente lite order in another proceeding.

(F) TRAFFICKING.—Any alien described in section 212(a)(2)(H) is deportable.

(H) ALIENS ASSOCIATED WITH CRIMINAL GANGS.—Any alien is deportable who—

(i) is or has been a member of a criminal gang (as defined in section 101(a)(53));

(it) has participated in the activities of a criminal gang (as so defined), knowing
or having reason to know that such activities will promote, further, aid, or support the
illegal activity of the criminal gang;

(iit) has been convicted of a violation of (or a conspiracy or attempt to violate) any
law or regulation of a State, the United States, or a foreign country relating to partici-
pation or membership in a criminal gang; or

(iv) any felony or misdemeanor offense for which the alien received a sentencing
enhancement predicated on gang membership or conduct that promoted, furthered,
aided, or supported the illegal activity of the criminal gang.

(3) FAILURE TO REGISTER AND FALSIFICATION OF DOCUMENTS.—

(A) CHANGE OF ADDRESS.—An alien who has failed to comply with the provisions of
section 265 is deportable, unless the alien establishes to the satisfaction of the Attorney
General that such failure was reasonably excusable or was not willful.

(B) FAILURE TO REGISTER OR FALSIFICATION OF DOCUMENTS.—Any alien who at any
time has been convicted—

(i) under section 266(c) of this Act or under section 36(c) of the Alien Registration
Act, 1940,

(ii) of a violation of, or an attempt or a conspiracy to violate, any provision of the
Foreign Agents Registration Act of 1938 (22 U.S.C. 611 et seq.), or
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(iii) of a violation of, or an attempt or a conspiracy to violate, section 1546 of title
18, United States Code (relating to fraud and misuse of visas, permits, and other entry
documents),

is deportable.

(C) DOCUMENT FRAUD.—

(i) IN GENERAL.—An alien who is the subject of a final order for violation of section
274C is deportable.

(ii)) WAIVER AUTHORIZED.—The Attorney General may waive clause (i) in the case
of an alien lawfully admitted for permanent residence if no previous civil money pen-
alty was imposed against the alien under section 274C and the offense was incurred
solely to assist, aid, or support the alien’s spouse or child (and no other individual).
No court shall have jurisdiction to review a decision of the Attorney General to grant
or deny a waiver under this clause.

(D) FALSELY CLAIMING CITIZENSHIP.—

(i) IN GENERAL.—Any alien who falsely represents, or has falsely represented,
himself to be a citizen of the United States for any purpose or benefit under this Act
(including section 274A) or any Federal or State law is deportable.

(ii)) EXCEPTION.—In the case of an alien making a representation described in
clause (i), if each natural parent of the alien (or, in the case of an adopted alien, each
adoptive parent of the alien) is or was a citizen (whether by birth or naturalization),
the alien permanently resided in the United States prior to attaining the age of 16,
and the alien reasonably believed at the time of making such representation that he
or she was a citizen, the alien shall not be considered to be deportable under any pro-
vision of this subsection based on such representation.

(4) SECURITY AND RELATED GROUNDS.—

(A) IN GENERAL.—Any alien who has engaged, is engaged, or at any time after admis-
sion engages in—

(i) any activity to violate any law of the United States relating to espionage or
sabotage or to violate or evade any law prohibiting the export from the United States
of goods, technology, or sensitive information,

(i1) any other criminal activity which endangers public safety or national security,
or

(iii) any activity a purpose of which is the opposition to, or the control or over-
throw of, the Government of the United States by force, violence, or other unlawful
means,

is deportable.

(B) TERRORIST ACTIVITIES.—Any alien who is described in subparagraph (B) or (F) of
section 212(a)(3) is deportable.

(C) FOREIGN POLICY.—

(i) IN GENERAL.—An alien whose presence or activities in the United States the
Secretary of State has reasonable ground to believe would have potentially serious ad-
verse foreign policy consequences for the United States is deportable.

(i1)) EXCEPTIONS.—The exceptions described in clauses (ii) and (iii) of section
212(a)(3)(C) shall apply to deportability under clause (i) in the same manner as they
apply to inadmissibility under section 212(a)(3)(C)(i).

(D) PARTICIPATED IN NAZI PERSECUTION, GENOCIDE, OR THE COMMISSION OF ANY ACT
OF TORTURE OR EXTRAJUDICIAL KILLING.—Any alien described in clause (i), (ii), or (iii) of
section 212(a)(3)(E) is deportable.

(E) PARTICIPATED IN THE COMMISSION OF SEVERE VIOLATIONS OF RELIGIOUS FREEDOM.—
Any alien described in section 212(a)(2)(G) is deportable.

(F) RECRUITMENT OR USE OF CHILD SOLDIERS.—Any alien who has engaged in the re-
cruitment or use of child soldiers in violation of section 2442 of title 18, United States
Code, is deportable.

(5) PUBLIC CHARGE.—Any alien who, within five years after the date of entry, has become
a public charge from causes not affirmatively shown to have arisen since entry is deportable.
(6) UNLAWFUL VOTERS.—

(A) IN GENERAL.—Any alien who has voted in violation of any Federal, State, or local

constitutional provision, statute, ordinance, or regulation is deportable.
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(B) EXCEPTION.—In the case of an alien who voted in a Federal, State, or local election
(including an initiative, recall, or referendum) in violation of a lawful restriction of voting
to citizens, if each natural parent of the alien (or, in the case of an adopted alien, each
adoptive parent of the alien) is or was a citizen (whether by birth or naturalization), the
alien permanently resided in the United States prior to attaining the age of 16, and the
alien reasonably believed at the time of such violation that he or she was a citizen, the
alien shall not be considered to be deportable under any provision of this subsection based
on such violation.

(7) WAIVER FOR VICTIMS OF DOMESTIC VIOLENCE.—

(A) IN GENERAL.—The Attorney General is not limited by the criminal court record and
may waive the application of paragraph (2)(E)i) (with respect to crimes of domestic vio-
lence and crimes of stalking) and (i1) in the case of an alien who has been battered or sub-
jected to extreme cruelty and who is not and was not the primary perpetrator of violence
in the relationship—

(i) upon a determination that—
(I) the alien was acting is self-defense;
(IT) the alien was found to have violated a protection order intended to protect
the alien; or
(IIT) the alien committed, was arrested for, was convicted of, or pled guilty
to committing a crime—
(aa) that did not result in serious bodily injury; and
(bb) where there was a connection between the crime and the alien’s hav-
ing been battered or subjected to extreme cruelty.

(B) CREDIBLE EVIDENCE CONSIDERED.—In acting on applications under this paragraph,
the Attorney General shall consider any credible evidence relevant to the application. The
determination of what evidence is credible and the weight to be given that evidence shall
be within the sole discretion of the Attorney General.

(b) An alien, admitted as an nonimmigrant under the provisions of either section
101(a)(15)(A)({) or 101(a)(15)(G)(i), and who fails to maintain a status under either of those provi-
sions, shall not be required to depart from the United States without the approval of the Secretary
of State, unless such alien is subject to deportation under paragraph (4) of subsection (a).

(¢) Paragraphs (1)(A), (1)(B), (1)(C), (1)(D), and (3)(A) of subsection (a) (other than so much of
paragraph (1) as relates to a ground of inadmissibility described in paragraph (2) or (3) of section
212(a)) shall not apply to a special immigrant described in section 101(a)(27)(J) based upon cir-
cumstances that existed before the date the alien was provided such special immigrant status.

(d)(1) If the Secretary of Homeland Security determines that an application for nonimmigrant
status under subparagraph (T) or (U) of section 101(a)(15) filed for an alien in the United States
sets forth a prima facie case for approval, the Secretary may grant the alien an administrative
stay of a final order of removal under section 241(c)(2) until—

(1(&1) the application for nonimmigrant status under such subparagraph (T) or (U) is ap-
proved; or

(B) there is a final administrative denial of the application for such nonimmigrant status
after the exhaustion of administrative appeals.

(2) The denial of a request for an administrative stay of removal under this subsection shall
not preclude the alien from applying for a stay of removal, deferred action, or a continuance or
gbeyance of removal proceedings under any other provision of the immigration laws of the United

tates.

(3) During any period in which the administrative stay of removal is in effect, the alien shall
not be removed.

(4) Nothing in this subsection may be construed to limit the authority of the Secretary of
Homeland Security or the Attorney General to grant a stay of removal or deportation in any case
not described in this subsection.

* * * * * * *

REMOVAL PROCEEDINGS

SEC. 240. (a) PROCEEDING.—
(1) IN GENERAL.—An immigration judge shall conduct proceedings for deciding the inad-
missibility or deportability of an alien.
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(2) CHARGES.—An alien placed in proceedings under this section may be charged with any
applicable ground of inadmissibility under section 212(a) or any applicable ground of deport-
ability under section 237(a).

(3) EXCLUSIVE PROCEDURES.—Unless otherwise specified in this Act, a proceeding under
this section shall be the sole and exclusive procedure for determining whether an alien may
be admitted to the United States or, if the alien has been so admitted, removed from the
United States. Nothing in this section shall affect proceedings conducted pursuant to section
238.

(b) CoNDUCT OF PROCEEDING.—

(1) AUTHORITY OF IMMIGRATION JUDGE.—The immigration judge shall administer oaths, re-
ceive evidence, and interrogate, examine, and cross-examine the alien and any witnesses. The
immigration judge may issue subpoenas for the attendance of witnesses and presentation of
evidence. The immigration judge shall have authority (under regulations prescribed by the At-
torney General) to sanction by civil money penalty any action (or inaction) in contempt of the
judge’s proper exercise of authority under this Act.

(2) FORM OF PROCEEDING.—

(A) IN GENERAL.—The proceeding may take place—

(i) in person,

(i1) where agreed to by the parties, in the absence of the alien,

(iii) through video conference, or

(iv) subject to subparagraph (B), through telephone conference.

(B) CONSENT REQUIRED IN CERTAIN CASES.—An evidentiary hearing on the merits may
only be conducted through a telephone conference with the consent of the alien involved
after the alien has been advised of the right to proceed in person or through video con-
ference.

(3) PRESENCE OF ALIEN.—If it is impracticable by reason of an alien’s mental incompetency
for the alien to be present at the proceeding, the Attorney General shall prescribe safeguards
to protect the rights and privileges of the alien.

(4) ALIENS RIGHTS IN PROCEEDING.—In proceedings under this section, under regulations
of the Attorney General—

(A) the alien shall have the privilege of being represented, at no expense to the Gov-
ernment, by counsel of the alien’s choosing who is authorized to practice in such pro-
ceedings,

(B) the alien shall have a reasonable opportunity to examine the evidence against the
alien, to present evidence on the alien’s own behalf, and to cross-examine witnesses pre-
sented by the Government but these rights shall not entitle the alien to examine such na-
tional security information as the Government may proffer in opposition to the alien’s ad-
mission to the United States or to an application by the alien for discretionary relief under
this Act, and

d(C) a complete record shall be kept of all testimony and evidence produced at the pro-
ceeding.

(5) CONSEQUENCES OF FAILURE TO APPEAR.—

(A) IN GENERAL.—Any alien who, after written notice required under paragraph (1) or
(2) of section 239(a) has been provided to the alien or the alien’s counsel of record, does
not attend a proceeding under this section, shall be ordered removed in absentia if the
Service establishes by clear, unequivocal, and convincing evidence that the written notice
was so provided and that the alien is removable (as defined in subsection (e)(2)). The writ-
ten notice by the Attorney General shall be considered sufficient for purposes of this sub-
paragraph if provided at the most recent address provided under section 239(a)(1)(F).

(B) NO NOTICE IF FAILURE TO PROVIDE ADDRESS INFORMATION.—No written notice shall
be required under subparagraph (A) if the alien has failed to provide the address required
under section 239(a)(1)(F).

(C) RESCISSION OF ORDER.—Such an order may be rescinded only—

(i) upon a motion to reopen filed within 180 days after the date of the order of
removal if the alien demonstrates that the failure to appear was because of excep-
tional circumstances (as defined in subsection (e)(1)), or

(i) upon a motion to reopen filed at any time if the alien demonstrates that the
alien did not receive notice in accordance with paragraph (1) or (2) of section 239(a)
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or the alien demonstrates that the alien was in Federal or State custody and the fail-

ure to appear was through no fault of the alien.

The filing of the motion to reopen described in clause (i) or (ii) shall stay the removal of
the alien pending disposition of the motion by the immigration judge.

(D) EFFECT ON JUDICIAL REVIEW.—Any petition for review under section 242 of an
order entered in absentia under this paragraph shall (except in cases described in section
242(b)(5)) be confined to (i) the validity of the notice provided to the alien, (ii) the reasons
for the alien’s not attending the proceeding, and (iii) whether or not the alien is removable.

(E) ADDITIONAL APPLICATION TO CERTAIN ALIENS IN CONTIGUOUS TERRITORY.—The pre-
ceding provisions of this paragraph shall apply to all aliens placed in proceedings under
this section, including any alien who remains in a contiguous foreign territory pursuant
to section 235(b)(2)(C).

(6) TREATMENT OF FRIVOLOUS BEHAVIOR.—The Attorney General shall, by regulation—

(A) define in a proceeding before an immigration judge or before an appellate adminis-
trative body under this title, frivolous behavior for which attorneys may be sanctioned,

(B) specify the circumstances under which an administrative appeal of a decision or
ruling will be considered frivolous and will be summarily dismissed, and

(C) impose appropriate sanctions (which may include suspension and disbarment) in
the case of frivolous behavior.

Nothing in this paragraph shall be construed as limiting the authority of the Attorney General to
take actions with respect to inappropriate behavior.

(7) LIMITATION ON DISCRETIONARY RELIEF FOR FAILURE TO APPEAR.—Any alien against
whom a final order of removal is entered in absentia under this subsection and who, at the
time of the notice described in paragraph (1) or (2) of section 239(a), was provided oral notice,
either in the alien’s native language or in another language the alien understands, of the time
and place of the proceedings and of the consequences under this paragraph of failing, other
than because of exceptional circumstances (as defined in subsection (e)(1)) to attend a pro-
ceeding under this section, shall not be eligible for relief under section 240A, 240B, 245, 248,
or 249 for a period of 10 years after the date of the entry of the final order of removal.

(c) DECISION AND BURDEN OF PROOF.—

(1) DECISION.—

(A) IN GENERAL.—At the conclusion of the proceeding the immigration judge shall de-
cide whether an alien is removable from the United States. The determination of the im-
migration judge shall be based only on the evidence produced at the hearing.

(B) CERTAIN MEDICAL DECISIONS.—If a medical officer or civil surgeon or board of med-
ical officers has certified under section 232(b) that an alien has a disease, illness, or addic-
tion which would make the alien inadmissible under paragraph (1) of section 212(a), the
decision of the immigration judge shall be based solely upon such certification.

(2) BURDEN ON ALIEN.—In the proceeding the alien has the burden of establishing—

(A) if the alien is an applicant for admission, that the alien is clearly and beyond
doubt entitled to be admitted and is not inadmissible under section 212; or

(B) by clear and convincing evidence, that the alien is lawfully present in the United
States pursuant to a prior admission.

In meeting the burden of proof under subparagraph (B), the alien shall have access to the
alien’s visa or other entry document, if any, and any other records and documents, not consid-
ered by the Attorney General to be confidential, pertaining to the alien’s admission or presence
in the United States.

(3) BURDEN ON SERVICE IN CASES OF DEPORTABLE ALIENS.—

(A) IN GENERAL.—In the proceeding the Service has the burden of establishing by clear
and convincing evidence that, in the case of an alien who has been admitted to the United
States, the alien is deportable. No decision on deportability shall be valid unless it is based
upon reasonable, substantial, and probative evidence.

(B) PROOF OF CONVICTIONS.—In any proceeding under this Act, any of the following
documents or records (or a certified copy of such an official document or record) shall con-
stitute proof of a criminal conviction:

(i) An official record of judgment and conviction.

(i1) An official record of plea, verdict, and sentence.

(iii) A docket entry from court records that indicates the existence of the convic-
tion.
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(iv) Official minutes of a court proceeding or a transcript of a court hearing in
which the court takes notice of the existence of the conviction.

(v) An abstract of a record of conviction prepared by the court in which the convic-
tion was entered, or by a State official associated with the State’s repository of crimi-
nal justice records, that indicates the charge or section of law violated, the disposition
of the case, the existence and date of conviction, and the sentence.

(vi) Any document or record prepared by, or under the direction of, the court in
which the conviction was entered that indicates the existence of a conviction.

(vii) Any document or record attesting to the conviction that is maintained by an
official of a State or Federal penal institution, which is the basis for that institution’s
authority to assume custody of the individual named in the record.

(C) ELECTRONIC RECORDS.—In any proceeding under this Act, any record of conviction
or abstract that has been submitted by electronic means to the Service from a State or
court shall be admissible as evidence to prove a criminal conviction if it is—

(i) certified by a State official associated with the State’s repository of criminal
justice records as an official record from its repository or by a court official from the
court in which the conviction was entered as an official record from its repository, and

(ii) certified in writing by a Service official as having been received electronically
from the State’s record repository or the court’s record repository.

A certification under clause (i) may be by means of a computer-generated signature and
statement of authenticity.
(4) APPLICATIONS FOR RELIEF FROM REMOVAL.—

(A) IN GENERAL.—An alien applying for relief or protection from removal has the bur-
den of proof to establish that the alien—

(i) satisfies the applicable eligibility requirements; and

(ii) with respect to any form of relief that is granted in the exercise of discretion,
that the alien merits a favorable exercise of discretion.

(B) SUSTAINING BURDEN.—The applicant must comply with the applicable require-
ments to submit information or documentation in support of the applicant’s application for
relief or protection as provided by law or by regulation or in the instructions for the appli-
cation form. In evaluating the testimony of the applicant or other witness in support of
the application, the immigration judge will determine whether or not the testimony is
credible, is persuasive, and refers to specific facts sufficient to demonstrate that the appli-
cant has satisfied the applicant’s burden of proof. In determining whether the applicant
has met such burden, the immigration judge shall weigh the credible testimony along with
other evidence of record. Where the immigration judge determines that the applicant
should provide evidence which corroborates otherwise credible testimony, such evidence
must be provided unless the applicant demonstrates that the applicant does not have the
evidence and cannot reasonably obtain the evidence.

(C) CREDIBILITY DETERMINATION.—Considering the totality of the circumstances, and
all relevant factors, including statements made to, and investigative reports prepared by,
immigration authorities and other government officials, the immigration judge may base
a credibility determination on the demeanor, candor, or responsiveness of the applicant or
witness, the inherent plausibility of the applicant’s or witness’s account, the consistency
between the applicant’s or witness’s written and oral statements (whenever made and
whether or not under oath, and considering the circumstances under which the statements
were made), the internal consistency of each such statement, the consistency of such state-
ments with other evidence of record (including the reports of the Department of State on
country conditions), and any inaccuracies or falsehoods in such statements, without regard
to whether an inconsistency, inaccuracy, or falsehood goes to the heart of the applicant’s
claim, or any other relevant factor. There is no presumption of credibility, however, if no
adverse credibility determination is explicitly made, the applicant or witness shall have
a rebuttable presumption of credibility on appeal.

(5) NOTICE.—If the immigration judge decides that the alien is removable and orders the

alien to be removed, the judge shall inform the alien of the right to appeal that decision and
of the consequences for failure to depart under the order of removal, including civil and crimi-
nal penalties.

(6) MOTIONS TO RECONSIDER.—
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(A) IN GENERAL.—The alien may file one motion to reconsider a decision that the alien
is removable from the United States.

(B) DEADLINE.—The motion must be filed within 30 days of the date of entry of a final
administrative order of removal.

(C) CONTENTS.—The motion shall specify the errors of law or fact in the previous order
and shall be supported by pertinent authority.

(7) MOTIONS TO REOPEN.—

(A) IN GENERAL.—AnN alien may file one motion to reopen proceedings under this sec-
tion, except that this limitation shall not apply so as to prevent the filing of one motion
to reopen described in subparagraph (C)(iv).

(B) CONTENTS.—The motion to reopen shall state the new facts that will be proven
at a hearing to be held if the motion is granted, and shall be supported by affidavits or
other evidentiary material.

(C) DEADLINE.—

(i) IN GENERAL.—Except as provided in this subparagraph, the motion to reopen
shall bflz filed within 90 days of the date of entry of a final administrative order of
removal.

(i1) ASYLUM.—There is no time limit on the filing of a motion to reopen if the basis
of the motion is to apply for relief under sections 208 or 241(b)(3) and is based on
changed country conditions arising in the country of nationality or the country to
which removal has been ordered, if such evidence is material and was not available
and would not have been discovered or presented at the previous proceeding.

(iii) FAILURE TO APPEAR.—The filing of a motion to reopen an order entered pursu-
ant to subsection (b)(5) is subject to the deadline specified in subparagraph (C) of such
subsection.

(iv) SPECIAL RULE FOR BATTERED SPOUSES, CHILDREN, AND PARENTS.—Any limita-
tion under this section on the deadlines for filing such motions shall not apply—

(I) if the basis for the motion is to apply for relief under clause (iii) or (iv)
of section 204(a)(1)(A), clause (ii) or (iii) of section 204(a)(1)(B), or 240A(b)(2);

(IT) if the motion is accompanied by a cancellation of removal application to
be filed with the Attorney General or by a copy of the self-petition that has been
or will be filed with the Immigration and Naturalization Service upon the grant-
ing of the motion to reopen;

(ITI) if the motion to reopen is filed within 1 year of the entry of the final
order of removal, except that the Attorney General may, in the Attorney General’s
discretion, waive this time limitation in the case of an alien who demonstrates ex-
traordinary circumstances or extreme hardship to the alien’s child; and

(IV) if the alien is physically present in the United States at the time of filing
the motion.

The filing of a motion to reopen under this clause shall only stay the removal of a qualified
alien (as defined in section 431(c)(1)(B) of the Personal Responsibility and Work Oppor-
tunity Reconciliation Act of 1996 (8 U.S.C. 1641(c)(1)(B)) pending the final disposition of
the motion, including exhaustion of all appeals if the motion establishes that the alien is
a qualified alien.

(d) STIPULATED REMOVAL.—The Attorney General shall provide by regulation for the entry by
an immigration judge of an order of removal stipulated to by the alien (or the alien’s representa-
tive) and the Service. A stipulated order shall constitute a conclusive determination of the alien’s

removability from the United States.
(e) DEFINITIONS.—In this section and section 240A:

(1) EXCEPTIONAL CIRCUMSTANCES.—The term “exceptional circumstances” refers to excep-
tional circumstances (such as battery or extreme cruelty to the alien or any child or parent
of the alien, serious illness of the alien, or serious illness or death of the spouse, child, or par-
ent of the alien, but not including less compelling circumstances) beyond the control of the

alien.
(2) REMOVABLE.—The term “removable” means—

(A) in the case of an alien not admitted to the United States, that the alien is inadmis-

sible under section 212, or

(B) in the case of an alien admitted to the United States, that the alien is deportable

under section 237.
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CANCELLATION OF REMOVAL; ADJUSTMENT OF STATUS

SEC. 240A. (a) CANCELLATION OF REMOVAL FOR CERTAIN PERMANENT RESIDENTS.—The Attor-
ney General may cancel removal in the case of an alien who is inadmissible or deportable from
the United States if the alien—

(1) has been an alien lawfully admitted for permanent residence for not less than 5 years,

(2) has resided in the United States continuously for 7 years after having been admitted
in any status, and

(3) has not been convicted of any aggravated felony.

(b) CANCELLATION OF REMOVAL AND ADJUSTMENT OF STATUS FOR CERTAIN NONPERMANENT
RESIDENTS.—

(1) IN GENERAL.—The Attorney General may cancel removal of, and adjust to the status
of an alien lawfully admitted for permanent residence, an alien who is inadmissible or deport-
able from the United States if the alien—

(A) has been physically present in the United States for a continuous period of not
less than 10 years immediately preceding the date of such application;

(B) has been a person of good moral character during such period;

(C) has not been convicted of an offense under section 212(a)(2), 237(a)(2), or 237(a)(3),
subject to paragraph (5); and

(D) establishes that removal would result in exceptional and extremely unusual hard-
ship to the alien’s spouse, parent, or child, who is a citizen of the United States or an alien
lawfully admitted for permanent residence.

(2) SPECIAL RULE FOR BATTERED SPOUSE OR CHILD.—

(A) AuTHORITY.—The Attorney General may cancel removal of, and adjust to the sta-
tus of an alien lawfully admitted for permanent residence, an alien who is inadmissible
or deportable from the United States if the alien demonstrates that—

(i)I) the alien has been battered or subjected to extreme cruelty by a spouse or
parent who is or was a United States citizen (or is the parent of a child of a United
States citizen and the child has been battered or subjected to extreme cruelty by such
citizen parent);

(IT) the alien has been battered or subjected to extreme cruelty by a spouse or par-
ent who is or was a lawful permanent resident (or is the parent of a child of an alien
who is or was a lawful permanent resident and the child has been battered or sub-
jected to extreme cruelty by such permanent resident parent); or

(ITT) the alien has been battered or subjected to extreme cruelty by a United
States citizen or lawful permanent resident whom the alien intended to marry, but
whose marriage is not legitimate because of that United States citizen’s or lawful per-
manent resident’s bigamy;

(ii) the alien has been physically present in the United States for a continuous
period of not less than 3 years immediately preceding the date of such application,
and the issuance of a charging document for removal proceedings shall not toll the
3-year period of continuous physical presence in the United States;

(iii) the alien has been a person of good moral character during such period, sub-
ject to the provisions of subparagraph (C);

(iv) the alien is not inadmissible under paragraph (2) or (3) of section 212(a), is
not deportable under paragraphs (1)(G) or (2) through (4) of section 237(a), subject to
paragraph (5), and has not been convicted of an aggravated felony; and

(v) the removal would result in extreme hardship to the alien, the alien’s child,
or the alien’s parent.

(B) PHYSICAL PRESENCE.—Notwithstanding subsection (d)(2), for purposes of subpara-
graph (A)(ii) or for purposes of section 244(a)(3) (as in effect before the title III-A effective
date in section 309 of the Illegal Immigration Reform and Immigrant Responsibility Act
of 1996), an alien shall not be considered to have failed to maintain continuous physical
presence by reason of an absence if the alien demonstrates a connection between the ab-
sence and the battering or extreme cruelty perpetrated against the alien. No absence or
portion of an absence connected to the battering or extreme cruelty shall count toward the
90-day or 180-day limits established in subsection (d)(2). If any absence or aggregate ab-
sences exceed 180 days, the absences or portions of the absences will not be considered
to break the period of continuous presence. Any such period of time excluded from the 180-
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day limit shall be excluded in computing the time during which the alien has been phys-
ically present for purposes of the 3-year requirement set forth in section 240A(b)(2)(B) and
section 244(a)(3) (as in effect before the title III-A effective date in section 309 of the Ille-
gal Immigration Reform and Immigrant Responsibility Act of 1996).

(C) GOOD MORAL CHARACTER.—Notwithstanding section 101(f), an act or conviction
that does not bar the Attorney General from granting relief under this paragraph by rea-
son of subparagraph (A)(iv) shall not bar the Attorney General from finding the alien to
be of good moral character under subparagraph (A)(iii) or section 244(a)(3) (as in effect be-
fore the title III-A effective date in section 309 of the Illegal Immigration Reform and Im-
migrant Responsibility Act of 1996), if the Attorney General finds that the act or convic-
tion was connected to the alien’s having been battered or subjected to extreme cruelty and
determines that a waiver is otherwise warranted.

(D) CREDIBLE EVIDENCE CONSIDERED.—In acting on applications under this paragraph,
the Attorney General shall consider any credible evidence relevant to the application. The
determination of what evidence is credible and the weight to be given that evidence shall
be within the sole discretion of the Attorney General.

(3) RECORDATION OF DATE.—With respect to aliens who the Attorney General adjusts to
status of an alien lawfully admitted for permanent residence under paragraph (1) or (2),

the Attorney General shall record the alien’s lawful admission for permanent residence as of
the date of the Attorney General’s cancellation of removal under paragraph (1) or (2).

(4) CHILDREN OF BATTERED ALIENS AND PARENTS OF BATTERED ALIEN CHILDREN.—

(A) IN GENERAL.—The Attorney General shall grant parole under section 212(d)(5) to
any alien who is a—

(i) child of an alien granted relief under section 240A(b)(2) or 244(a)(3) (as in effect
before the title III-A effective date in section 309 of the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996); or

(ii) parent of a child alien granted relief under section 240A(b)(2) or 244(a)(3) (as
in effect before the title III-A effective date in section 309 of the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996).

(B) DURATION OF PAROLE.—The grant of parole shall extend from the time of the grant
of relief under section 240A(b)(2) or section 244(a)(3) (as in effect before the title III-A ef-
fective date in section 309 of the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996) to the time the application for adjustment of status filed by aliens covered
under this paragraph has been finally adjudicated. Applications for adjustment of status
filed by aliens covered under this paragraph shall be treated as if the applicants were
VAWA self-petitioners. Failure by the alien granted relief under section 240A(b)(2) or sec-
tion 244(a)(3) (as in effect before the title III-A effective date in section 309 of the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996) to exercise due diligence
in filing a visa petition on behalf of an alien described in clause (i) or (ii) may result in
revocation of parole.

(5) APPLICATION OF DOMESTIC VIOLENCE WAIVER AUTHORITY.—The authority provided

under section 237(a)(7) may apply under paragraphs (1)(B), (1)(C), and (2)(A)(iv) in a cancella-
tion of removal and adjustment of status proceeding.

(6) RELATIVES OF TRAFFICKING VICTIMS.—

(A) IN GENERAL.—Upon written request by a law enforcement official, the Secretary
of Homeland Security may parole under section 212(d)(5) any alien who is a relative of
an alien granted continued presence under section 107(c)(3)(A) of the Trafficking Victims
Protection Act (22 U.S.C. 7105(c)(3)(A)), if the relative—

(i) was, on the date on which law enforcement applied for such continued pres-
ence—

(I) in the case of an alien granted continued presence who is under 21 years
of age, the spouse, child, parent, or unmarried sibling under 18 years of age, of
the alien; or

(II) in the case of an alien granted continued presence who is 21 years of age
or older, the spouse or child of the alien; or
(i1) is a parent or sibling of the alien who the requesting law enforcement official,

in consultation with the Secretary of Homeland Security, as appropriate, determines

to be in present danger of retaliation as a result of the alien’s escape from the severe
form of trafficking or cooperation with law enforcement, irrespective of age.
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(B) DURATION OF PAROLE.—

(i) IN GENERAL.—The Secretary may extend the parole granted under subpara-
graph (A) until the final adjudication of the application filed by the principal alien
under section 101(a)(15)(T)(1).

(i1) OTHER LIMITS ON DURATION.—If an application described in clause (i) is not
filed, the parole granted under subparagraph (A) may extend until the later of—

(I) the date on which the principal alien’s authority to remain in the United

States under section 107(c)(3)(A) of the Trafficking Victims Protection Act (22

U.S.C. 7105(c)(3)(A)) is terminated; or

(IT) the date on which a civil action filed by the principal alien under section

1595 of title 18, United States Code, is concluded.

(iii) DUE DILIGENCE.—Failure by the principal alien to exercise due diligence in
filing a visa petition on behalf of an alien described in clause (i) or (ii) of subparagraph
(A), or in pursuing the civil action described in clause (ii)(II) (as determined by the
Secretary of Homeland Security in consultation with the Attorney General), may re-
sult in revocation of parole.

; (C) OTHER LIMITATIONS.—A relative may not be granted parole under this paragraph

1 —

(i) the Secretary of Homeland Security or the Attorney General has reason to be-
lieve that the relative was knowingly complicit in the trafficking of an alien permitted
to remain in the United States under section 107(c)(3)(A) of the Trafficking Victims
Protection Act (22 U.S.C. 7105(c)(3)(A)); or

(ii) the relative is an alien described in paragraph (2) or (3) of section 212(a) or
paragraph (2) or (4) of section 237(a).

(c) ALIENS INELIGIBLE FOR RELIEF.—The provisions of subsections (a) and (b)(1) shall not apply
to any of the following aliens:

(1) An alien who entered the United States as a crewman subsequent to June 30, 1964.

(2) An alien who was admitted to the United States as a nonimmigrant exchange alien
as defined in section 101(a)(15)(J), or has acquired the status of such a nonimmigrant exchange
alien after admission, in order to receive graduate medical education or training, regardless
of whether or not the alien is subject to or has fulfilled the two-year foreign residence require-
ment of section 212(e).

(3) An alien who—

(A) was admitted to the United States as a nonimmigrant exchange alien as defined
in section 101(a)(15)(J) or has acquired the status of such a nonimmigrant exchange alien
after admission other than to receive graduate medical education or training,

(B) is subject to the two-year foreign residence requirement of section 212(e), and

(C) has not fulfilled that requirement or received a waiver thereof.

((%2 5An alien who is inadmissible under section 212(a)(3) or deportable under section
237(a)(4).

(5) An alien who is described in section 241(b)(3)(B)(i).

(6) An alien whose removal has previously been cancelled under this section or whose de-
portation was suspended under section 244(a) or who has been granted relief under section
212(c), as such sections were in effect before the date of the enactment of the Illegal Immigra-
tion Reform and Immigrant Responsibility Act of 1996.

(d) SPECIAL RULES RELATING TO CONTINUOUS RESIDENCE OR PHYSICAL PRESENCE.—

(1) TERMINATION OF CONTINUOUS PERIOD.—For purposes of this section, any period of con-
tinuous residence or continuous physical presence in the United States shall be deemed to end
(A) except in the case of an alien who applies for cancellation of removal under subsection
(b)(2), when the alien is served a notice to appear under section 239(a), or (B) when the alien
has committed an offense referred to in section 212(a)(2) that renders the alien inadmissible
to the United States under section 212(a)(2) or removable from the United States under section
237(a)(2) or 237(a)(4), whichever is earliest.

(2) TREATMENT OF CERTAIN BREAKS IN PRESENCE.—An alien shall be considered to have
failed to maintain continuous physical presence in the United States under subsections (b)(1)
and (b)(2) if the alien has departed from the United States for any period in excess of 90 days
or for any periods in the aggregate exceeding 180 days.

(3) CONTINUITY NOT REQUIRED BECAUSE OF HONORABLE SERVICE IN ARMED FORCES AND
PRESENCE UPON ENTRY INTO SERVICE.—The requirements of continuous residence or continuous
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pl}llysical presence in the United States under subsections (a) and (b) shall not apply to an alien
who—

(A) has served for a minimum period of 24 months in an active-duty status in the
Armed Forces of the United States and, if separated from such service, was separated
under honorable conditions, and

(B) at the time of the alien’s enlistment or induction was in the United States.

(e) ANNUAL LIMITATION.—

(1) AGGREGATE LIMITATION.—Subject to paragraphs (2) and (3), the Attorney General may
not cancel the removal and adjust the status under this section, nor suspend the deportation
and adjust the status under section 244(a) (as in effect before the enactment of the Illegal Im-
migration Reform and Immigrant Responsibility Act of 1996), of a total of more than 4,000
aliens in any fiscal year. The previous sentence shall apply regardless of when an alien applied
for such cancellation and adjustment, or such suspension and adjustment, and whether such
an alien had previously applied for suspension of deportation under such section 244(a). The
numerical limitation under this paragraph shall apply to the aggregate number of decisions
in any fiscal year to cancel the removal (and adjust the status) of an alien, or suspend the
deportation (and adjust the status) of an alien, under this section or such section 244(a).

(2) FISCAL YEAR 1997.—For fiscal year 1997, paragraph (1) shall only apply to decisions to
cancel the removal of an alien, or suspend the deportation of an alien, made after April 1,
1997. Notwithstanding any other provision of law, the Attorney General may cancel the re-
moval or suspend the deportation, in addition to the normal allotment for fiscal year 1998, of
a number of aliens equal to 4,000 less the number of such cancellations of removal and suspen-
sions of deportation granted in fiscal year 1997 after April 1, 1997.

[(3) EXCEPTION FOR CERTAIN ALIENS.—Paragraph (1) shall not apply to the following:

[(A) Aliens described in section 309(c)(5)(C)(i) of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (as amended by the Nicaraguan Adjustment and
Central American Relief Act).

[(B) Aliens in deportation proceedings prior to April 1, 1997, who applied for suspen-
sion of deportation under section 244(a)(3) (as in effect before the date of the enactment
of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996).]1
(3) EXCEPTION FOR CERTAIN ALIENS.—Paragraph (1) shall not apply to aliens in deportation

proceedings prior to April 1, 1997, who applied for suspension of deportation under section
244(a)(3) (as in effect before the date of the enactment of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996).

* * * * * * *

DETENTION AND REMOVAL OF ALIENS ORDERED REMOVED

SEC. 241. (a) DETENTION, RELEASE, AND REMOVAL OF ALIENS ORDERED REMOVED.—
(1) REMOVAL PERIOD.—

(A) IN GENERAL.—Except as otherwise provided in this section, when an alien is or-
dered removed, the [Attorney Generall Secretary of Homeland Security shall remove the
alien from the United States within a period of 90 days (in this section referred to as the
“removal period”).

[(B) BEGINNING OF PERIOD.—The removal period begins on the latest of the following:

[(i) The date the order of removal becomes administratively final.

[(i1) If the removal order is judicially reviewed and if a court orders a stay of the
removal of the alien, the date of the court’s final order.

[(iii) If the alien is detained or confined (except under an immigration process),
the date the alien is released from detention or confinement.

[(C) SUSPENSION OF PERIOD.—The removal period shall be extended beyond a period
of 90 days and the alien may remain in detention during such extended period if the alien
fails or refuses to make timely application in good faith for travel or other documents nec-
essary to the alien’s departure or conspires or acts to prevent the alien’s removal subject
to an order of removal.]

(B) BEGINNING OF PERIOD.—The removal period begins on the latest of the following:

(i) The date the order of removal becomes administratively final.
(ii) If the alien is not in the custody of the Secretary on the date the order of re-
moval becomes administratively final, the date the alien is taken into such custody.
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(iti) If the alien is detained or confined (except under an immigration process) on
the date the order of removal becomes administratively final, the date the alien is taken
into the custody of the Secretary, after the alien is released from such detention or con-
finement.

(C) SUSPENSION OF PERIOD.—

(i) EXTENSION.—The removal period shall be extended beyond a period of 90 days
and the Secretary may, in the Secretary’s sole discretion, keep the alien in detention
during such extended period if—

(D) the alien fails or refuses to make all reasonable efforts to comply with the
removal order, or to fully cooperate with the Secretary’s efforts to establish the
alien’s identity and carry out the removal order, including making timely applica-
tion in good faith for travel or other documents necessary to the alien’s departure
or co;;spires or acts to prevent the alien’s removal that is subject to an order of re-
moval;

(II) a court, the Board of Immigration Appeals, or an immigration judge or-
ders a stay of removal of an alien who is subject to an administratively final order
of removal;

(III) the Secretary transfers custody of the alien pursuant to law to another
Federal agency or a State or local government agency in connection with the offi-
cial duties of such agency; or

(IV) a court or the Board of Immigration Appeals orders a remand to an immi-
gration judge or the Board of Immigration Appeals, during the time period when
the case is pending a decision on remand (with the removal period beginning anew
on the date that the alien is ordered removed on remand).

(it) RENEWAL.—If the removal period has been extended under subparagraph (C)(i),
a new removal period shall be deemed to have begun on the date—

(D) the alien makes all reasonable efforts to comply with the removal order, or
to fully cooperate with the Secretary’s efforts to establish the alien’s identity and
carry out the removal order;

(II) the stay of removal is no longer in effect; or

(I11) the alien is returned to the custody of the Secretary.

(iti) MANDATORY DETENTION FOR CERTAIN ALIENS.—In the case of an alien de-
scribed in subparagraphs (A) through (D) of section 236(c)(1), the Secretary shall keep
that alien in detention during the extended period described in clause (i).

(iv) SOLE FORM OF RELIEF.—An alien may seek relief from detention under this
subparagraph only by filing an application for a writ of habeas corpus in accordance
with chapter 153 of title 28, United States Code. No alien whose period of detention
is extended under this subparagraph shall have the right to seek release on bond.

(2) DETENTION.—During the removal period, the [Attorney Generall Secretary of Home-
land Security shall detain the alien. Under no circumstance during the removal period shall
the [Attorney Generall Secretary of Homeland Security release an alien who has been found
inadn;isiibl)e under section 212(a)(2) or 212(a)(3)(B) or deportable under section 237(a)(2) or
237(a)(4)(B).

(3) SUPERVISION AFTER 90-DAY PERIOD.—If the alien does not leave or is not removed with-
in the removal period or is not detained pursuant to paragraph (6) of this subsection, the alien,
pending removal, shall be subject to supervision under regulations prescribed by the [Attorney
(irlenefal] Secretary of Homeland Security. The regulations shall include provisions requiring
the alien—

(A) to appear before an immigration officer periodically for identification;

(B) to submit, if necessary, to a medical and psychiatric examination at the expense
of the United States Government;

(C) to give information under oath about the alien’s nationality, circumstances, habits,
associations, and activities, and other information the [Attorney Generall Secretary of
Homeland Security considers appropriate; and

[(D) to obey reasonable written restrictions on the alien’s conduct or activities that
the Attorney General prescribes for the alien.]

(D) to obey reasonable restrictions on the alien’s conduct or activities that the Secretary
prescribes for the alien, in order to prevent the alien from absconding, for the protection
of the community, or for other purposes related to the enforcement of the immigration laws.
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(4) ALIENS IMPRISONED, ARRESTED, OR ON PAROLE, SUPERVISED RELEASE, OR PROBATION.—

(A) IN GENERAL.—Except as provided in section 343(a) of the Public Health Service
Act (42 U.S.C. 259(a)) and [paragraph (2)1 subparagraph (B), the [Attorney General] Sec-
retary of Homeland Security may not remove an alien who is sentenced to imprisonment
until the alien is released from imprisonment. Parole, supervised release, probation, or
possibility of arrest or further imprisonment is not a reason to defer removal.

(B) EXCEPTION FOR REMOVAL OF NONVIOLENT OFFENDERS PRIOR TO COMPLETION OF
SENTENCE OF IMPRISONMENT.—The [Attorney Generall Secretary of Homeland Security is
authorized to remove an alien in accordance with applicable procedures under this Act be-
fore the alien has completed a sentence of imprisonment—

(i) in the case of an alien in the custody of the Attorney General, if the [Attorney
Generall Secretary of Homeland Security determines that (I) the alien is confined pur-
suant to a final conviction for a nonviolent offense (other than an offense related to
smuggling or harboring of aliens or an offense described in section 101(a)(43)(B), (C),
(E), (I), or (L) and (IT) the removal of the alien is appropriate and in the best interest
of the United States; or

(i1) in the case of an alien in the custody of a State (or a political subdivision of
a State), if the chief State official exercising authority with respect to the incarceration
of the alien determines that (I) the alien is confined pursuant to a final conviction for
a nonviolent offense (other than an offense described in section 101(a)(43)(C) or (E)),
(IT) the removal is appropriate and in the best interest of the State, and (III) submits
a written request to the [Attorney Generall Secretary of Homeland Security that such
alien be so removed.

(C) NOTICE.—Any alien removed pursuant to this paragraph shall be notified of the
penalties under the laws of the United States relating to the reentry of removed aliens,
particularly the expanded penalties for aliens removed under subparagraph (B).

(D) NO PRIVATE RIGHT.—No cause or claim may be asserted under this paragraph
against any official of the United States or of any State to compel the release, removal,
or consideration for release or removal of any alien.

(5) REINSTATEMENT OF REMOVAL ORDERS AGAINST ALIENS ILLEGALLY REENTERING.—If the

[Attorney Generall Secretary of Homeland Security finds that an alien has reentered the
United States illegally after having been removed or having departed voluntarily, under an
order of removal, the prior order of removal is reinstated from its original date and is not sub-
ject to being reopened or reviewed, the alien is not eligible and may not apply for any relief
under this Act, and the alien shall be removed under the prior order at any time after the
reentry.

[(6) INADMISSIBLE OR CRIMINAL ALIENS.—An alien ordered removed who is inadmissible

under section 212, removable under section 237(a)(1)(C), 237(a)(2), or 237(a)(4) or who has
been determined by the Attorney General to be a risk to the community or unlikely to comply
with the order of removal, may be detained beyond the removal period and, if released, shall
be subject to the terms of supervision in paragraph (3).]

(6) ADDITIONAL RULES FOR DETENTION OR RELEASE OF CERTAIN ALIENS.—

(A) DETENTION REVIEW PROCESS FOR COOPERATIVE ALIENS ESTABLISHED.—For an alien
who is not otherwise subject to mandatory detention, who has made all reasonable efforts
to comply with a removal order and to cooperate fully with the Secretary of Homeland Secu-
rity’s efforts to establish the alien’s identity and carry out the removal order, including
making timely application in good faith for travel or other documents necessary to the
alien’s departure, and who has not conspired or acted to prevent removal, the Secretary
shall establish an administrative review process to determine whether the alien should be
detained or released on conditions. The Secretary shall make a determination whether to
release an alien after the removal period in accordance with subparagraph (B). The deter-
mination shall include consideration of any evidence submitted by the alien, and may in-
clude consideration of any other evidence, including any information or assistance provided
by the Secretary of State or other Federal official and any other information available to
the Secretary of Homeland Security pertaining to the ability to remove the alien.

(B) AUTHORITY TO DETAIN BEYOND REMOVAL PERIOD.—

(i) IN GENERAL.—The Secretary of Homeland Security, in the exercise of the Sec-
retary’s sole discretion, may continue to detain an alien for 90 days beyond the removal

period (including any extension of the removal period as provided in paragraph (1)(C)).
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An alien whose detention is extended under this subparagraph shall have no right to
seek release on bond.

(it) SPECIFIC CIRCUMSTANCES.—The Secretary of Homeland Security, in the exercise
of the Secretary’s sole discretion, may continue to detain an alien beyond the 90 days
authorized in clause (i)—

(D until the alien is removed, if the Secretary, in the Secretary’s sole discretion,
determines that there is a significant likelihood that the alien—

(aa) will be removed in the reasonably foreseeable future; or

(bb) would be removed in the reasonably foreseeable future, or would have
been removed, but for the alien’s failure or refusal to make all reasonable ef-
forts to comply with the removal order, or to cooperate fully with the Sec-
retary’s efforts to establish the alien’s identity and carry out the removal order,
including making timely application in good faith for travel or other docu-
ments necessary to the alien’s departure, or conspires or acts to prevent re-
moval;

(I1) until the alien is removed, if the Secretary of Homeland Security certifies
in writing—

(aa) in consultation with the Secretary of Health and Human Services,
that the alien has a highly contagious disease that poses a threat to public
safety;

(bb) after receipt of a written recommendation from the Secretary of State,
that release of the alien is likely to have serious adverse foreign policy con-
sequences for the United States;

(cc) based on information available to the Secretary of Homeland Security
(including classified, sensitive, or national security information, and without
regard to the grounds upon which the alien was ordered removed), that there
is reason to believe that the release of the alien would threaten the national
security of the United States; or

(dd) that the release of the alien will threaten the safety of the community
or any person, conditions of release cannot reasonably be expected to ensure the
safety of the community or any person, and either (AA)—

(AA) the alien has been convicted of (aaa) one or more aggravated felo-
nies (as defined in section 101(a)(43)(A)), (bbb) one or more crimes identi-
fied by the Secretary of Homeland Security by regulation, if the aggregate
term of imprisonment for such crimes is at least 5 years, or (ccc) one or
more attempts or conspiracies to commit any such aggravated felonies or
such identified crimes, if the aggregate term of imprisonment for such at-
tempts or conspiracies is at least 5 years; or

(BB) the alien has committed one or more violent crimes (as referred
to in section 101(a)(43)(F), but not including a purely political offense)
and, because of a mental condition or personality disorder and behavior
associated with that condition or disorder, the alien is likely to engage in
acts of violence in the future; or

(III) pending a certification under subclause (II), so long as the Secretary of

Homeland Security has initiated the administrative review process not later than

30 days after the expiration of the removal period (including any extension of the

removal period, as provided in paragraph (1)(C)).

(ii1)) NO RIGHT TO BOND HEARING.—An alien whose detention is extended under this
subparagraph shall have no right to seek release on bond, including by reason of a cer-
tification under clause (it)(ID).

(C) RENEWAL AND DELEGATION OF CERTIFICATION.—

(i) RENEWAL.—The Secretary of Homeland Security may renew a certification
under subparagraph (B)(ii)(II) every 6 months, after providing an opportunity for the
alien to request reconsideration of the certification and to submit documents or other
evidence in support of that request. If the Secretary does not renew a certification, the
Secretary may not continue to detain the alien under subparagraph (B)(it)(1l).

(it) DELEGATION.—Notwithstanding section 103, the Secretary of Homeland Secu-
rity may not delegate the authority to make or renew a certification described in item
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(bb), (cc), or (dd) of subparagraph (B)(ii)(II) below the level of the Director of Immigra-

tion and Customs Enforcement.

(iti) HEARING.—The Secretary of Homeland Security may request that the Attorney

General or the Attorney General’s designee provide for a hearing to make the deter-

mination described in item (dd)(BB) of subparagraph (B)(ii)(II).

(D) RELEASE ON CONDITIONS.—If it is determined that an alien should be released from
detention by a Federal court, the Board of Immigration Appeals, or if an immigration judge
orders a stay of removal, the Secretary of Homeland Security, in the exercise of the Sec-
retary’s discretion, may impose conditions on release as provided in paragraph (3).

(E) REDETENTION.—The Secretary of Homeland Security, in the exercise of the Sec-
retary’s discretion, without any limitations other than those specified in this section, may
again detain any alien subject to a final removal order who is released from custody, if
removal becomes likely in the reasonably foreseeable future, the alien fails to comply with
the conditions of release, or to continue to satisfy the conditions described in subparagraph
(A), or if, upon reconsideration, the Secretary, in the Secretary’s sole discretion, determines
that the alien can be detained under subparagraph (B). This section shall apply to any
alien returned to custody pursuant to this subparagraph, as if the removal period termi-
nated on the day of the redetention.

(F) REVIEW OF DETERMINATIONS BY SECRETARY.—A determination by the Secretary
under this paragraph shall not be subject to review by any other agency.

(7) EMPLOYMENT AUTHORIZATION.—No alien ordered removed shall be eligible to receive

authorization to be employed in the United States unless the [Attorney Generall Secretary of
Homeland Security makes a specific finding that—

(A) the alien cannot be removed due to the refusal of all countries designated by the
alien or under this section to receive the alien, or

(B) the removal of the alien is otherwise impracticable or contrary to the public inter-
est.

(b) COUNTRIES TO WHICH ALIENS MAY BE REMOVED.—

(1) ALIENS ARRIVING AT THE UNITED STATES.—Subject to paragraph (3)—

(A) IN GENERAL.—Except as provided by subparagraphs (B) and (C), an alien who ar-
rives at the United States and with respect to whom proceedings under section 240 were
initiated at the time of such alien’s arrival shall be removed to the country in which the
alien boarded the vessel or aircraft on which the alien arrived in the United States.

(B) TRAVEL FROM CONTIGUOUS TERRITORY.—If the alien boarded the vessel or aircraft
on which the alien arrived in the United States in a foreign territory contiguous to the
United States, an island adjacent to the United States, or an island adjacent to a foreign
territory contiguous to the United States, and the alien is not a native, citizen, subject,
or national of, or does not reside in, the territory or island, removal shall be to the country
in which the alien boarded the vessel that transported the alien to the territory or island.

(C) ALTERNATIVE COUNTRIES.—If the government of the country designated in sub-
paragraph (A) or (B) is unwilling to accept the alien into that country’s territory, removal
shall be to any of the following countries, as directed by the Attorney General:

(i) The country of which the alien is a citizen, subject, or national.

(i1) The country in which the alien was born.

(iii) The country in which the alien has a residence.

(iv) A country with a government that will accept the alien into the country’s ter-
ritory if removal to each country described in a previous clause of this subparagraph
is impracticable, inadvisable, or impossible.

(2) OTHER ALIENS.—Subject to paragraph (3)—

(A) SELECTION OF COUNTRY BY ALIEN.—Except as otherwise provided in this para-
graph—

(i) any alien not described in paragraph (1) who has been ordered removed may
designate one country to which the alien wants to be removed, and

(ii) the Attorney General shall remove the alien to the country the alien so des-
ignates.

(B) LIMITATION ON DESIGNATION.—An alien may designate under subparagraph (A)@)
a foreign territory contiguous to the United States, an adjacent island, or an island adja-
cent to a foreign territory contiguous to the United States as the place to which the alien
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is to be removed only if the alien is a native, citizen, subject, or national of, or has resided
in, that designated territory or island.

(C) DISREGARDING DESIGNATION.—The Attorney General may disregard a designation
under subparagraph (A)(i) if—

(i) the alien fails to designate a country promptly;

(i) the government of the country does not inform the Attorney General finally,
within 30 days after the date the Attorney General first inquires, whether the govern-
ment will accept the alien into the country;

(iii) the government of the country is not willing to accept the alien into the coun-
try; or

(iv) the Attorney General decides that removing the alien to the country is preju-
dicial to the United States.

(D) ALTERNATIVE COUNTRY.—If an alien is not removed to a country designated under
subparagraph (A)(i), the Attorney General shall remove the alien to a country of which
the alien is a subject, national, or citizen unless the government of the country—

(i) does not inform the Attorney General or the alien finally, within 30 days after
the date the Attorney General first inquires or within another period of time the At-
torney General decides is reasonable, whether the government will accept the alien
into the country; or

(i1) is not willing to accept the alien into the country.

(E) ADDITIONAL REMOVAL COUNTRIES.—If an alien is not removed to a country under
the previous subparagraphs of this paragraph, the Attorney General shall remove the
alien to any of the following countries:

(i) The country from which the alien was admitted to the United States.

(i1) The country in which is located the foreign port from which the alien left for
the United States or for a foreign territory contiguous to the United States.

(iii) A country in which the alien resided before the alien entered the country from
which the alien entered the United States.

(iv) The country in which the alien was born.

(v) The country that had sovereignty over the alien’s birthplace when the alien
was born.

(vi) The country in which the alien’s birthplace is located when the alien is or-
dered removed.

(vii) If impracticable, inadvisable, or impossible to remove the alien to each coun-
try described in a previous clause of this subparagraph, another country whose gov-
ernment will accept the alien into that country.

(F) REMOVAL COUNTRY WHEN UNITED STATES IS AT WAR.—When the United States is
at war and the Attorney General decides that it is impracticable, inadvisable, inconven-
ient, or impossible to remove an alien under this subsection because of the war, the Attor-
ney General may remove the alien—

(i) to the country that is host to a government in exile of the country of which
the alien is a citizen or subject if the government of the host country will permit the
alien’s entry; or

(ii) if the recognized government of the country of which the alien is a citizen or
subject is not in exile, to a country, or a political or territorial subdivision of a country,
that is very near the country of which the alien is a citizen or subject, or, with the
consent of the government of the country of which the alien is a citizen or subject,
to another country.

(3) RESTRICTION ON REMOVAL TO A COUNTRY WHERE ALIEN’S LIFE OR FREEDOM WOULD BE

THREATENED.—

(A) IN GENERAL.—Notwithstanding paragraphs (1) and (2), the Attorney General may
not remove an alien to a country if the Attorney General decides that the alien’s life or
freedom would be threatened in that country because of the alien’s race, religion, nation-
ality, membership in a particular social group, or political opinion.

(B) EXCEPTION.—Subparagraph (A) does not apply to an alien who is described in sec-
tion 212(a)(2)(N)(i) or section 237(a)(2)(H)(i) or who is deportable under section 237(a)(4)(D)
or if the Attorney General decides that—
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(i) the alien ordered, incited, assisted, or otherwise participated in the persecution
of an individual because of the individual’s race, religion, nationality, membership in
a particular social group, or political opinion;

(i1) the alien, having been convicted by a final judgment of a particularly serious
crime is a danger to the community of the United States;

(ii1) there are serious reasons to believe that the alien committed a serious non-
political crime outside the United States before the alien arrived in the United States;
or

(iv) there are reasonable grounds to believe that the alien is a danger to the secu-
rity of the United States.

For purposes of clause (ii), an alien who has been convicted of an aggravated felony (or
felonies) for which the alien has been sentenced to an aggregate term of imprisonment of
at least 5 years shall be considered to have committed a particularly serious crime. The
previous sentence shall not preclude the Attorney General from determining that, notwith-
standing the length of sentence imposed, an alien has been convicted of a particularly seri-
ous crime. For purposes of clause (iv), an alien who is described in section 237(a)(4)(B)
shall be considered to be an alien with respect to whom there are reasonable grounds for
regarding as a danger to the security of the United States.

(C) SUSTAINING BURDEN OF PROOF; CREDIBILITY DETERMINATIONS.—In determining
whether an alien has demonstrated that the alien’s life or freedom would be threatened
for a reason described in subparagraph (A), the trier of fact shall determine whether the
alien has sustained the alien’s burden of proof, and shall make credibility determinations,
in the manner described in clauses (ii) and (iii) of section 208(b)(1)(B).

(c) REMOVAL OF ALIENS ARRIVING AT PORT OF ENTRY.—

(1) VESSELS AND AIRCRAFT.—An alien arriving at a port of entry of the United States who

is ordered removed either without a hearing under section 235(b)(1) or 235(c) or pursuant to
proceedings under section 240 initiated at the time of such alien’s arrival shall be removed
immediately on a vessel or aircraft owned by the owner of the vessel or aircraft on which the
alien arrived in the United States, unless—

(A) it is impracticable to remove the alien on one of those vessels or aircraft within
a reasonable time, or

(B) the alien is a stowaway—

(1) who has been ordered removed in accordance with section 235(a)(1),
(i1) who has requested asylum, and
(iii) whose application has not been adjudicated or whose asylum application has
been denied but who has not exhausted all appeal rights.
(2) STAY OF REMOVAL.—

(A) IN GENERAL.—The Attorney General may stay the removal of an alien under this

subsection if the Attorney General decides that—
(i) immediate removal is not practicable or proper; or
(i1) the alien is needed to testify in the prosecution of a person for a violation of

a law of the United States or of any State.

(B) PAYMENT OF DETENTION COSTS.—During the period an alien is detained because
of a stay of removal under subparagraph (A)(ii), the Attorney General may pay from the
appropriation “Immigration and Naturalization Service—Salaries and Expenses”—

(i) the cost of maintenance of the alien; and
(ii) a witness fee of $1 a day.

(C) RELEASE DURING STAY.—The Attorney General may release an alien whose re-
moval is stayed under subparagraph (A)(ii) on—

a 1) ‘ihe alien’s filing a bond of at least $500 with security approved by the Attorney

eneral,
(ii) condition that the alien appear when required as a witness and for removal;
and
(ii1) other conditions the Attorney General may prescribe.
(3) COSTS OF DETENTION AND MAINTENANCE PENDING REMOVAL.—

(A) IN GENERAL.—Except as provided in subparagraph (B) and subsection (d), an
owner of a vessel or aircraft bringing an alien to the United States shall pay the costs
of detaining and maintaining the alien—

(i) while the alien is detained under subsection (d)(1), and
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(i1) in the case of an alien who is a stowaway, while the alien is being detained
pursuant to—

(I) subsection (d)(2)(A) or (d)(2)B)Q),

(IT) subsection (d)(2)(B)(ii) or (iii) for the period of time reasonably necessary
for the owner to arrange for repatriation or removal of the stowaway, including
obtaining necessary travel documents, but not to extend beyond the date on which
it is ascertained that such travel documents cannot be obtained from the country
to which the stowaway is to be returned, or

(ITI) section 235(b)(1)(B)(ii), for a period not to exceed 15 days (excluding Sat-
urdays, Sundays, and holidays) commencing on the first such day which begins
on the earlier of 72 hours after the time of the initial presentation of the stow-
away for inspection or at the time the stowaway is determined to have a credible
fear of persecution.

(B) NONAPPLICATION.—Subparagraph (A) shall not apply if—

(i) the alien is a crewmember;

(i1) the alien has an immigrant visa;

(iii) the alien has a nonimmigrant visa or other documentation authorizing the
alien to apply for temporary admission to the United States and applies for admission
not later than 120 days after the date the visa or documentation was issued,;

(iv) the alien has a reentry permit and applies for admission not later than 120
days after the date of the alien’s last inspection and admission;

(v)(I) the alien has a nonimmigrant visa or other documentation authorizing the
alien to apply for temporary admission to the United States or a reentry permit;

(II) the alien applies for admission more than 120 days after the date the visa
or documentation was issued or after the date of the last inspection and admission
under the reentry permit; and

(IIT) the owner of the vessel or aircraft satisfies the Attorney General that the ex-
istence of the condition relating to inadmissibility could not have been discovered by
exercising reasonable care before the alien boarded the vessel or aircraft; or

(vi) the individual claims to be a national of the United States and has a United
States passport.

(d) REQUIREMENTS OF PERSONS PROVIDING TRANSPORTATION.—

(1) REMOVAL AT TIME OF ARRIVAL.—An owner, agent, master, commanding officer, person
in charge, purser, or consignee of a vessel or aircraft bringing an alien (except an alien crew-
member) to the United States shall—

(A) receive an alien back on the vessel or aircraft or another vessel or aircraft owned
or operated by the same interests if the alien is ordered removed under this part; and

(B) take the alien to the foreign country to which the alien is ordered removed.

(2) ALIEN STOWAWAYS.—An owner, agent, master, commanding officer, charterer, or con-
signee of a vessel or aircraft arriving in the United States with an alien stowaway—

(A) shall detain the alien on board the vessel or aircraft, or at such place as the Attor-
ney General shall designate, until completion of the inspection of the alien by an immigra-
tion officer;

(B) may not permit the stowaway to land in the United States, except pursuant to
regulations of the Attorney General temporarily—

(1) for medical treatment,

(i1) for detention of the stowaway by the Attorney General, or

(ii1) for departure or removal of the stowaway; and
(C) if ordered by an immigration officer, shall remove the stowaway on the vessel or

aircraft or on another vessel or aircraft.

The Attorney General shall grant a timely request to remove the stowaway under subpara-
graph (C) on a vessel or aircraft other than that on which the stowaway arrived if the re-
quester has obtained any travel documents necessary for departure or repatriation of the stow-
away and removal of the stowaway will not be unreasonably delayed.

(3) REMOVAL UPON ORDER.—An owner, agent, master, commanding officer, person in
charge, purser, or consignee of a vessel, aircraft, or other transportation line shall comply with
an order of the Attorney General to take on board, guard safely, and transport to the destina-
tion specified any alien ordered to be removed under this Act.

(e) PAYMENT OF EXPENSES OF REMOVAL.—
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(1) COSTS OF REMOVAL AT TIME OF ARRIVAL.—In the case of an alien who is a stowaway
or who is ordered removed either without a hearing under section 235(a)(1) or 235(c) or pursu-
ant to proceedings under section 240 initiated at the time of such alien’s arrival, the owner
of the vessel or aircraft (if any) on which the alien arrived in the United States shall pay the
transportation cost of removing the alien. If removal is on a vessel or aircraft not owned by
the owner of the vessel or aircraft on which the alien arrived in the United States, the Attor-
ney General may—

(A) pay the cost from the appropriation “Immigration and Naturalization Service—Sal-
aries and Expenses”; and

(B) recover the amount of the cost in a civil action from the owner, agent, or consignee
of the vessel or aircraft (if any) on which the alien arrived in the United States.

(2) COSTS OF REMOVAL TO PORT OF REMOVAL FOR ALIENS ADMITTED OR PERMITTED TO
LAND.—In the case of an alien who has been admitted or permitted to land and is ordered re-
moved, the cost (if any) of removal of the alien to the port of removal shall be at the expense
of the appropriation for the enforcement of this Act.

(3) COSTS OF REMOVAL FROM PORT OF REMOVAL FOR ALIENS ADMITTED OR PERMITTED TO
LAND.—

(A) THROUGH APPROPRIATION.—Except as provided in subparagraph (B), in the case of
an alien who has been admitted or permitted to land and is ordered removed, the cost (if
any) of removal of the alien from the port of removal shall be at the expense of the appro-
priation for the enforcement of this Act.

(B) THROUGH OWNER.—

(i) IN GENERAL.—In the case of an alien described in clause (ii), the cost of removal
of the alien from the port of removal may be charged to any owner of the vessel, air-
craft, or other transportation line by which the alien came to the United States.

(i1) ALIENS DESCRIBED.—An alien described in this clause is an alien who—

(I) is admitted to the United States (other than lawfully admitted for perma-
nent residence) and is ordered removed within 5 years of the date of admission
based on a ground that existed before or at the time of admission, or

(II) is an alien crewman permitted to land temporarily under section 252 and
is ordered removed within 5 years of the date of landing.

(C) COoSTS OF REMOVAL OF CERTAIN ALIENS GRANTED VOLUNTARY DEPARTURE.—In the
case of an alien who has been granted voluntary departure under section 240B and who
is financially unable to depart at the alien’s own expense and whose removal the Attorney
General deems to be in the best interest of the United States, the expense of such removal
may be paid from the appropriation for the enforcement of this Act.

(f) ALIENS REQUIRING PERSONAL CARE DURING REMOVAL.—

(1) IN GENERAL.—If the Attorney General believes that an alien being removed requires
personal care because of the alien’s mental or physical condition, the Attorney General may
employ a suitable person for that purpose who shall accompany and care for the alien until
the alien arrives at the final destination.

(2) CosTs.—The costs of providing the service described in paragraph (1) shall be defrayed
in the same manner as the expense of removing the accompanied alien is defrayed under this
section.

(g) PLACES OF DETENTION.—

(1) IN GENERAL.—The Attorney General shall arrange for appropriate places of detention
for aliens detained pending removal or a decision on removal. When United States Government
facilities are unavailable or facilities adapted or suitably located for detention are unavailable
for rental, the Attorney General may expend from the appropriation “Immigration and Natu-
ralization Service—Salaries and Expenses”, without regard to section 3709 of the Revised Stat-
utes (41 U.S.C. 5), amounts necessary to acquire land and to acquire, build, remodel, repair,
and operate facilities (including living quarters for immigration officers if not otherwise avail-
able) necessary for detention.

(2) DETENTION FACILITIES OF THE IMMIGRATION AND NATURALIZATION SERVICE.—Prior to
initiating any project for the construction of any new detention facility for the Service, the
Commissioner shall consider the availability for purchase or lease of any existing prison, jail,
detention center, or other comparable facility suitable for such use.
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(h) STATUTORY CONSTRUCTION.—Nothing in this section shall be construed to create any sub-
stantive or procedural right or benefit that is legally enforceable by any party against the United
States or its agencies or officers or any other person.

(1) INCARCERATION.—

(1) If the chief executive officer of a State (or, if appropriate, a political subdivision of the
State) exercising authority with respect to the incarceration of an undocumented criminal alien
submits a written request to the Attorney General, the Attorney General shall, as determined
by the Attorney General—

(A) enter into a contractual arrangement which provides for compensation to the State
or a political subdivision of the State, as may be appropriate, with respect to the incarcer-
ation of the undocumented criminal alien; or

(B) take the undocumented criminal alien into the custody of the Federal Government
and incarcerate the alien.

(2) Compensation under paragraph (1)(A) shall be the average cost of incarceration of a
prisoner in the relevant State as determined by the Attorney General.

(3) For purposes of this subsection, the term “undocumented criminal alien” means an
alien who—

(A) has been convicted of a felony or two or more misdemeanors; and

(B)() entered the United States without inspection or at any time or place other than
as designated by the Attorney General,

(i1) was the subject of exclusion or deportation proceedings at the time he or she was
taken into custody by the State or a political subdivision of the State; or

(iii) was admitted as a nonimmigrant and at the time he or she was taken into custody
by the State or a political subdivision of the State has failed to maintain the non-
immigrant status in which the alien was admitted or to which it was changed under sec-
tion 248, or to comply with the conditions of any such status.

(4)(A) In carrying out paragraph (1), the Attorney General shall give priority to the Fed-
eral incarceration of undocumented criminal aliens who have committed aggravated felonies.

(B) The Attorney General shall ensure that undocumented criminal aliens incarcerated in
Federal facilities pursuant to this subsection are held in facilities which provide a level of secu-
rity appropriate to the crimes for which they were convicted.

(5) There are authorized to be appropriated to carry out this subsection—

(A) $750,000,000 for fiscal year 2006;

(B) $850,000,000 for fiscal year 2007; and

(C) $950,000,000 for each of the fiscal years 2008 through 2011.

(6) Amounts appropriated pursuant to the authorization of appropriations in paragraph (5)
that are distributed to a State or political subdivision of a State, including a municipality, may
be used only for correctional purposes.

* * & & *k k *

TEMPORARY PROTECTED STATUS

SEC. 244. (a) GRANTING OF STATUS.—

(1) IN GENERAL.—In the case of an alien who is a national of a foreign state designated
under subsection (b) (or in the case of an alien having no nationality, is a person who last
habitually resided in such designated state) and who meets the requirements of subsection (c),
the [Attorney Generall Secretary of Homeland Security, in accordance with this section—

(A) may grant the alien temporary protected status in the United States and shall not
remove the alien from the United States during the period in which such status is in ef-
fect, and

(B) shall authorize the alien to engage in employment in the United States and pro-
vide the alien with an “employment authorized” endorsement or other appropriate work
permit.

(2) DURATION OF WORK AUTHORIZATION.—Work authorization provided under this section
shall be effective throughout the period the alien is in temporary protected status under this
section.

(3) NOTICE.—
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(A) Upon the granting of temporary protected status under this section, the [Attorney
Generall Secretary of Homeland Security shall provide the alien with information con-
cerning such status under this section.

(B) If, at the time of initiation of a removal proceeding against an alien, the foreign
state (of which the alien is a national) is designated under subsection (b), the [Attorney
Generall Secretary of Homeland Security shall promptly notify the alien of the temporary
protected status that may be available under this section.

(C) If, at the time of designation of a foreign state under subsection (b), an alien (who
is a national of such state) is in a removal proceeding under this title, the [Attorney Gen-
erall Secretary of Homeland Security shall promptly notify the alien of the temporary pro-
tected status that may be available under this section.

(D) Notices under this paragraph shall be provided in a form and language that the
alien can understand.

(4) TEMPORARY TREATMENT FOR ELIGIBLE ALIENS.—

(A) In the case of an alien who can establish a prima facie case of eligibility for bene-
fits under paragraph (1), but for the fact that the period of registration under subsection
(c)(1)(A)(iv) has not begun, until the alien has had a reasonable opportunity to register
during the first 30 days of such period, the [Attorney Generall Secretary of Homeland Se-
curity shall provide for the benefits of paragraph (1).

(B) In the case of an alien who establishes a prima facie case of eligibility for benefits
under paragraph (1), until a final determination with respect to the alien’s eligibility for
such benefits under paragraph (1) has been made, the alien shall be provided such bene-
fits.

(5) CLARIFICATION.—Nothing in this section shall be construed as authorizing the [Attor-
ney Generall Secretary of Homeland Security to deny temporary protected status to an alien
based on the alien’s immigration status or to require any alien, as a condition of being granted
such status, either to relinquish nonimmigrant or other status the alien may have or to exe-
cute any waiver of other rights under this Act. The granting of temporary protected status
under this section shall not be considered to be inconsistent with the granting of nonimmigrant
status under this Act.

(b) DESIGNATIONS.—

(1) IN GENERAL.—The [Attorney Generall Secretary of Homeland Security, after consulta-
tion with appropriate agencies of the Government, may designate any foreign state (or any
part of such foreign state) under this subsection only if—

(A) the [Attorney Generall Secretary of Homeland Security finds that there is an on-
going armed conflict within the state and, due to such conflict, requiring the return of
aliens who are nationals of that state to that state (or to the part of the state) would pose
a serious threat to their personal safety;

(B) the [Attorney Generall Secretary of Homeland Security finds that—

(i) there has been an earthquake, flood, drought, epidemic, or other environmental
disaster in the state resulting in a substantial, but temporary, disruption of living con-
ditions in the area affected,

(i1) the foreign state is unable, temporarily, to handle adequately the return to the
state of aliens who are nationals of the state, and

(iii) the foreign state officially has requested designation under this subparagraph;

or
(C) the [Attorney Generall Secretary of Homeland Security finds that there exist ex-
traordinary and temporary conditions in the foreign state that prevent aliens who are na-
tionals of the state from returning to the state in safety, unless the [Attorney Generall
Secretary of Homeland Security finds that permitting the aliens to remain temporarily in
the United States is contrary to the national interest of the United States.
A designation of a foreign state (or part of such foreign state) under this paragraph shall not
become effective unless notice of the designation (including a statement of the findings under
this paragraph and the effective date of the designation) is published in the Federal Register.
In such notice, the [Attorney Generall Secretary of Homeland Security shall also state an esti-
mate of the number of nationals of the foreign state designated who are (or within the effective
period of the designation are likely to become) eligible for temporary protected status under
this section and their immigration status in the United States.
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(2) EFFECTIVE PERIOD OF DESIGNATION FOR FOREIGN STATES.—The designation of a foreign
state (or part of such foreign state) under paragraph (1) shall—

(A) take effect upon the date of publication of the designation under such paragraph,
or such later date as the [Attorney Generall Secretary of Homeland Security may specify
in the notice published under such paragraph, and

(B) shall remain in effect until the effective date of the termination of the designation
under paragraph (3)(B).

For purposes of this section, the initial period of designation of a foreign state (or part thereof)
under paragraph (1) is the period, specified by the [Attorney Generall Secretary of Homeland
Security, of not less than 6 months and not more than 18 months.

(3) PERIODIC REVIEW, TERMINATIONS, AND EXTENSIONS OF DESIGNATIONS.—

(A) PERIODIC REVIEW.—At least 60 days before end of the initial period of designation,
and any extended period of designation, of a foreign state (or part thereof) under this sec-
tion the [Attorney Generall Secretary of Homeland Security, after consultation with ap-
propriate agencies of the Government, shall review the conditions in the foreign state (or
part of such foreign state) for which a designation is in effect under this subsection and
shall determine whether the conditions for such designation under this subsection continue
to be met. The [Attorney Generall Secretary of Homeland Security shall provide on a
timely basis for the publication of notice of each such determination (including the basis
for the determination, and, in the case of an affirmative determination, the period of ex-
tension of designation under subparagraph (C)) in the Federal Register.

(B) TERMINATION OF DESIGNATION.—If the [Attorney Generall Secretary of Homeland
Security determines under subparagraph (A) that a foreign state (or part of such foreign
state) no longer continues to meet the conditions for designation under paragraph (1), the
[Attorney Generall Secretary of Homeland Security shall terminate the designation by
publishing notice in the Federal Register of the determination under this subparagraph
(including the basis for the determination). Such termination is effective in accordance
with subsection (d)(3), but shall not be effective earlier than 60 days after the date the
notice is published or, if later, the expiration of the most recent previous extension under
subparagraph (C).

(C) EXTENSION OF DESIGNATION.—If the [Attorney Generall Secretary of Homeland
Security does not determine under subparagraph (A) that a foreign state (or part of such
foreign state) no longer meets the conditions for designation under paragraph (1), the pe-
riod of designation of the foreign state is extended for an additional period of 6 months
(or, in the discretion of the [Attorney Generall Secretary of Homeland Security, a period
of 12 or 18 months).

(4) INFORMATION CONCERNING PROTECTED STATUS AT TIME OF DESIGNATIONS.—At the time
of a designation of a foreign state under this subsection, the [Attorney Generall Secretary of
Homeland Security shall make available information respecting the temporary protected status
made available to aliens who are nationals of such designated foreign state.

(5) REVIEW.—

(A) DESIGNATIONS.—There is no judicial review of any determination of the [Attorney
Generall Secretary of Homeland Security with respect to the designation, or termination
or extension of a designation, of a foreign state under this subsection.

(B) APPLICATION TO INDIVIDUALS.—The [Attorney Generall Secretary of Homeland Se-
curity shall establish an administrative procedure for the review of the denial of benefits
to aliens under this subsection. Such procedure shall not prevent an alien from asserting
protection under this section in removal proceedings if the alien demonstrates that the
alien is a national of a state designated under paragraph (1).

(c) ALIENS ELIGIBLE FOR TEMPORARY PROTECTED STATUS.—

(1) IN GENERAL.—

(A) NATIONALS OF DESIGNATED FOREIGN STATES.—Subject to paragraph (3), an alien,
who is a national of a state designated under subsection (b)(1) (or in the case of an alien
having no nationality, is a person who last habitually resided in such designated state),
meets the requirements of this paragraph only if—

(i) the alien has been continuously physically present in the United States since
the effective date of the most recent designation of that state;
(i1) the alien has continuously resided in the United States since such date as the

[Attorney Generall Secretary of Homeland Security may designate;

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.

148

(iii) the alien is admissible as an immigrant, except as otherwise provided under
paragrap}(l1 (2)(A), and is not ineligible for temporary protected status under paragraph
(2)(B); an

(iv) to the extent and in a manner which the [Attorney Generall Secretary of
Homeland Security establishes, the alien registers for the temporary protected status
under this section during a registration period of not less than 180 days.

(B) REGISTRATION FEE.—The [Attorney Generall Secretary of Homeland Security may
require payment of a reasonable fee as a condition of registering an alien under subpara-
graph (A)(v) (including providing an alien with an “employment authorized” endorsement
or other appropriate work permit under this section). The amount of any such fee shall
not exceed £50 In the case of aliens registered pursuant to a designation under this sec-
tion made after July 17, 1991, the [Attorney Generall Secretary of Homeland Security
may impose a separate, additional fee for providing an alien with documentation of work
authorization. Notwithstanding section 3302 of title 31, United States Code, all fees col-
lected under this subparagraph shall be credited to the appropriation to be used in car-
rying out this section.

(2) ELIGIBILITY STANDARDS.—

(A) WAIVER OF CERTAIN GROUNDS FOR INADMISSIBILITY.—In the determination of an
alien’s admissibility for purposes of subparagraph (A)(iii) of paragraph (1)—

(i) the provisions of paragraphs (5) and (7)(A) of section 212(a) shall not apply;

(i) except as provided in clause (iii), the [Attorney Generall Secretary of Home-
land Security may waive any other provision of section 212(a) in the case of individual
aliens for humanitarian purposes, to assure family unity, or when it is otherwise in
the public interest; but

(iii) the [Attorney Generall Secretary of Homeland Security may not waive—

(I) paragraphs (2)(A) and (2)(B) (relating to criminals) of such section,
(II) paragraph (2)(C) of such section (relating to drug offenses), except for so

much of such paragraph as relates to a single offense of simple possession of 30

grams or less of marijuana, or

(ITI) paragraphs (3)(A), (3)(B), (3)(C), and (3)(E) of such section (relating to na-
tional security and participation in the Nazi persecutions or those who have en-
gaged in genocide).

(B) ALIENS INELIGIBLE.—An alien shall not be eligible for temporary protected status
under this section if the [Attorney Generall Secretary of Homeland Security finds that—

(i) the alien has been convicted of any felony or 2 or more misdemeanors com-
mitted in the United States, [or]

(i1) the alien is described in section 208(b)(2)(A)L.]; or

(iti) the alien is, or at any time has been, described in section 212(a)(2)(N) or sec-
tion 237(a)(2)(H).

(3) WITHDRAWAL OF TEMPORARY PROTECTED STATUS.—The [Attorney Generall Secretary of

Homeland Security shall withdraw temporary protected status granted to an alien under this
section if—

(A) the [Attorney Generall Secretary of Homeland Security finds that the alien was
not in fact eligible for such status under this section,

(B) except as provided in paragraph (4) and permitted in subsection (f)(3), the alien
has not remained continuously physically present in the United States from the date the
alien first was granted temporary protected status under this section, or

(C) the alien fails, without good cause, to register with the [Attorney Generall] Sec-
retary of Homeland Security annually, at the end of each 12-month period after the grant-
ing of such status, in a form and manner specified by the [Attorney Generall Secretary
of Homeland Security.

(4) TREATMENT OF BRIEF, CASUAL, AND INNOCENT DEPARTURES AND CERTAIN OTHER AB-

SENCES.—

(A) For purposes of paragraphs (1)(A)(i) and (3)(B), an alien shall not be considered
to have failed to maintain continuous physical presence in the United States by virtue of
brief, casual, and innocent absences from the United States, without regard to whether
such absences were authorized by the [Attorney Generall Secretary of Homeland Security.

(B) For purposes of paragraph (1)(A)(ii), an alien shall not be considered to have failed
to maintain continuous residence in the United States by reason of a brief, casual, and
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innocent absence described in subparagraph (A) or due merely to a brief temporary trip

a})road required by emergency or extenuating circumstances outside the control of the

alien.

(5) CoNSTRUCTION.—Nothing in this section shall be construed as authorizing an alien to
apply for admission to, or to be admitted to, the United States in order to apply for temporary
protected status under this section.

(6) CONFIDENTIALITY OF INFORMATION.—The [Attorney Generall Secretary of Homeland
Security shall establish procedures to protect the confidentiality of information provided by
aliens under this section.

(d) DOCUMENTATION.—

(1) INITIAL 1SSUANCE.—Upon the granting of temporary protected status to an alien under
this section, the [Attorney Generall Secretary of Homeland Security shall provide for the
issuance of such temporary documentation and authorization as may be necessary to carry out
the purposes of this section.

(2) PERIOD OF VALIDITY.—Subject to paragraph (3), such documentation shall be valid dur-
ing the initial period of designation of the foreign state (or part thereof) involved and any ex-
tension of such period. The [Attorney Generall Secretary of Homeland Security may stagger
the periods of validity of the documentation and authorization in order to provide for an or-
derly renewal of such documentation and authorization and for an orderly transition (under
paragraph (3)) upon the termination of a designation of a foreign state (or any part of such
foreign state).

[(3) EFFECTIVE DATE OF TERMINATIONS.—If the Attorney General terminates the designa-
tion of a foreign state (or part of such foreign state) under subsection (b)(3)(B), such termi-
nation shall only apply to documentation and authorization issued or renewed after the effec-
tive date of the publication of notice of the determination under that subsection (or, at the At-
torney General’s option, after such period after the effective date of the determination as the
Attorney General determines to be appropriate in order to provide for an orderly transition).]

(4) DETENTION OF THE ALIEN.—An alien provided temporary protected status under this
section shall not be detained by the [Attorney Generall Secretary of Homeland Security on
the basis of the alien’s immigration status in the United States. The Secretary of Homeland
Security may detain an alien provided temporary protected status under this section whenever
appropriate under any other provision of law.

(e) RELATION OF PERIOD OF TEMPORARY PROTECTED STATUS TO CANCELLATION OF REMOVAL.—
With respect to an alien granted temporary protected status under this section, the period of such
status shall not be counted as a period of physical presence in the United States for purposes of
section 240A(a), unless the [Attorney Generall Secretary of Homeland Security determines that ex-
treme hardship exists. Such period shall not cause a break in the continuity of residence of the
period before and after such period for purposes of such section.

(f) BENEFITS AND STATUS DURING PERIOD OF TEMPORARY PROTECTED STATUS.—During a period
in which an alien is granted temporary protected status under this section—

(1) the alien shall not be considered to be permanently residing in the United States under
color of law;

(2) the alien may be deemed ineligible for public assistance by a State (as defined in sec-
tion 101(a)(36)) or any political subdivision thereof which furnishes such assistance;

(3) the alien may travel abroad with the prior consent of the [Attorney Generall Secretary
of Homeland Security; and

(4) for purposes of adjustment of status under section 245 and change of status under sec-
tion 248, the alien shall be considered as being in, and maintaining, lawful status as a non-
immigrant.

(g) ExcLusiVE REMEDY.—Except as otherwise specifically provided, this section shall constitute
the exclusive authority of the [Attorney Generall Secretary of Homeland Security under law to per-
mit aliens who are or may become otherwise deportable or have been paroled into the United
States to remain in the United States temporarily because of their particular nationality or region
of foreign state of nationality.

(h) LIMITATION ON CONSIDERATION IN THE SENATE OF LEGISLATION ADJUSTING STATUS.—

(1) IN GENERAL.—Except as provided in paragraph (2), it shall not be in order in the Sen-
ate to consider any bill, resolution, or amendment that—

(A) provides for adjustment to lawful temporary or permanent resident alien status
for any alien receiving temporary protected status under this section, or

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.
150

(B) has the effect of amending this subsection or limiting the application of this sub-
section.

(2) SUPERMAJORITY REQUIRED.—Paragraph (1) may be waived or suspended in the Senate
only by the affirmative vote of three-fifths of the Members duly chosen and sworn. An affirma-
tive vote of three-fifths of the Members of the Senate duly chosen and sworn shall be required
in the Senate to sustain an appeal of the ruling of the Chair on a point of order raised under
paragraph (1).

(3) RuLEs.—Paragraphs (1) and (2) are enacted—

(A) as an exercise of the rulemaking power of the Senate and as such they are deemed
a part of the rules of the Senate, but applicable only with respect to the matters described
in paragraph (1) and supersede other rules of the Senate only to the extent that such para-
graphs are inconsistent therewith; and

(B) with full recognition of the constitutional right of the Senate to change such rules
at any time, in the same manner as in the case of any other rule of the Senate.

(i) ANNUAL REPORT AND REVIEW.—

(1) ANNUAL REPORT.—Not later than March 1 of each year (beginning with 1992), the [At-
torney Generall Secretary of Homeland Security, after consultation with the appropriate agen-
cies of the Government, shall submit a report to the Committees on the Judiciary of the House
of Representatives and of the Senate on the operation of this section during the previous year.
Each report shall include—

(A) a listing of the foreign states or parts thereof designated under this section,

(B) the number of nationals of each such state who have been granted temporary pro-
tected status under this section and their immigration status before being granted such
status, and

(C) an explanation of the reasons why foreign states or parts thereof were designated
under subsection (b)(1) and, with respect to foreign states or parts thereof previously des-
ignated, why the designation was terminated or extended under subsection (b)(3).

(2) COMMITTEE REPORT.—No later than 180 days after the date of receipt of such a report,
the Committee on the Judiciary of each House of Congress shall report to its respective House
such oversight findings and legislation as it deems appropriate.

* * * & & k *

CHAPTER 8—GENERAL PENALTY PROVISIONS

* * * * * * *

BRINGING IN AND HARBORING CERTAIN ALIENS

SEC. 274. (a) CRIMINAL PENALTIES.—(1)(A) Any person who—

(i) knowing that a person is an alien, brings to or attempts to bring to the United States
in any manner whatsoever such person at a place other than a designated port of entry or
place other than as designated by the Commissioner, regardless of whether such alien has re-
ceived prior official authorization to come to, enter, or reside in the United States and regard-
less of any future official action which may be taken with respect to such alien;

(i1) knowing or in reckless disregard of the fact that an alien has come to, entered, or re-
mains in the United States in violation of law, transports, or moves or attempts to transport
or move such alien within the United States by means of transportation or otherwise, in fur-
therance of such violation of law;

(iii) knowing or in reckless disregard of the fact that an alien has come to, entered, or re-
mains in the United States in violation of law, conceals, harbors, or shields from detection,
or attempts to conceal, harbor, or shield from detection, such alien in any place, including any
building or any means of transportation;

(iv) encourages or induces an alien to come to, enter, or reside in the United States, know-
ing or in reckless disregard of the fact that such coming to, entry, or residence is or will be
in violation of law; or

(v)(I) engages in any conspiracy to commit any of the preceding acts, or

(IT) aids or abets the commission of any of the preceding acts,

shall be punished as provided in subparagraph (B).
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(B) A person who violates subparagraph (A) shall, for each alien in respect to whom such a
violation occurs—

(i) in the case of a violation of subparagraph (A)(i) or (v)(I) or in the case of a violation
of subparagraph (A)(ii), (iii), or (iv) in which the offense was done for the purpose of commer-
cial advantage or private financial gain, be fined under title 18, United States Code, impris-
oned not more than 10 years, or both;

(i1) in the case of a violation of subparagraph (A) (ii), (iii), (iv), or (v)(II) be fined under
title 18, United States Code, imprisoned not more than 5 years, or both;

(iii) in the case of a violation of subparagraph (A) (i), (ii), (iii), (iv), or (v) during and in
relation to which the person causes serious bodily injury (as defined in section 1365 of title
18, United States Code) to, or places in jeopardy the life of, any person, be fined under title
18, United States Code, imprisoned not more than 20 years, or both; and

(iv) in the case of a violation of subparagraph (A) (i), (ii), (iii), (iv), or (v) resulting in the
death of any person, be punished by death or imprisoned for any term of years or for life, fined
under title 18, United States Code, or both.

(C) It is not a violation of clauses (ii) or (iii) of subparagraph (A), or of clause (iv) of
subparagraph (A) except where a person encourages or induces an alien to come to or
enter the United States, for a religious denomination having a bona fide nonprofit, reli-
gious organization in the United States, or the agents or officers of such denomination or
organization, to encourage, invite, call, allow, or enable an alien who is present in the
United States to perform the vocation of a minister or missionary for the denomination
or organization in the United States as a volunteer who is not compensated as an em-
ployee, notwithstanding the provision of room, board, travel, medical assistance, and other
basic living expenses, provided the minister or missionary has been a member of the de-
nomination for at least one year.

(2) Any person who, knowing or in reckless disregard of the fact that an alien has not received
prior official authorization to come to, enter, or reside in the United States, [brings to or attempts
tol brings to or attempts or conspires to bring to the United States in any manner whatsoever,
such alien, regardless of any official action which may later be taken with respect to such alien
shall, for each alien in respect to whom a violation of this paragraph occurs—

(A) be fined in accordance with title 18, United States Code, or imprisoned not more than
one year, or both; or

(B) in the case of—

(i) an offense committed with the intent or with reason to believe that the alien unlaw-
fully brought into the United States will commit an offense against the United States or
any State punishable by imprisonment for more than 1 year,

(i1) an offense done for the purpose of commercial advantage or private financial gain,
or

(iii) an offense in which the alien is not upon arrival immediately brought and pre-
sented to an appropriate immigration officer at a designated port of entry,

be fined under title 18, United States Code, and shall be imprisoned, in the case of a first or

second violation of subparagraph (B)(iii), not more than 10 years, in the case of a first or sec-

ond violation of subparagraph (B)(i) or (B)(ii), not less than 3 nor more than 10 years, and
for any other violation, not less than 5 nor more than 15 years.

(3)(A) Any person who, during any 12-month period, knowingly hires for employment at least
10 individuals with actual knowledge that the individuals are aliens described in subparagraph (B)
shall be fined under title 18, United States Code, or imprisoned for not more than 5 years, or both.

(B) An alien described in this subparagraph is an alien who—

(i) is an unauthorized alien (as defined in section 274A(h)(3)), and

(i1) has been brought into the United States in violation of this subsection.

(4) In the case of a person who has brought aliens into the United States in violation of this
subsection, the sentence otherwise provided for may be increased by up to 10 years if—

(A) the offense was part of an ongoing commercial organization or enterprise;

(B) aliens were transported in groups of 10 or more; and

(C)() aliens were transported in a manner that endangered their lives; or

(i1) the aliens presented a life-threatening health risk to people in the United States.

(56) In the case of a person who has brought aliens into the United States in violation of
this subsection, the sentence otherwise provided for may be increased by up to 10 years if that
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person, at the time of the offense, used or carried a firearm or who, in furtherance of any such

crime, possessed a firearm.

(b) SEIZURE AND FORFEITURE.—

(1) IN GENERAL.—Any conveyance, including any vessel, vehicle, or aircraft, that has been
or is being used in the commission of a violation of subsection (a), the gross proceeds of such
violation, and any property traceable to such conveyance or proceeds, shall be seized and sub-
ject to forfeiture.

(2) APPLICABLE PROCEDURES.—Seizures and forfeitures under this subsection shall be gov-
erned by the provisions of chapter 46 of title 18, United States Code, relating to civil forfeit-
ures, including section 981(d) of such title, except that such duties as are imposed upon the
Secretary of the Treasury under the customs laws described in that section shall be performed
by such officers, agents, and other persons as may be designated for that purpose by the Attor-
ney General.

(3) PRIMA FACIE EVIDENCE IN DETERMINATIONS OF VIOLATIONS.—In determining whether a
violation of subsection (a) has occurred, any of the following shall be prima facie evidence that
an alien involved in the alleged violation had not received prior official authorization to come
to, enter, or reside in the United States or that such alien had come to, entered, or remained
in the United States in violation of law:

(A) Records of any judicial or administrative proceeding in which that alien’s status
was an issue and in which it was determined that the alien had not received prior official
authorization to come to, enter, or reside in the United States or that such alien had come
to, entered, or remained in the United States in violation of law.

(B) Official records of the Service or of the Department of State showing that the alien
had not received prior official authorization to come to, enter, or reside in the United
States or that such alien had come to, entered, or remained in the United States in viola-
tion of law.

(C) Testimony, by an immigration officer having personal knowledge of the facts con-
cerning that alien’s status, that the alien had not received prior official authorization to
come to, enter, or reside in the United States or that such alien had come to, entered, or
remained in the United States in violation of law.

(c) No officer or person shall have authority to make any arrest for a violation of any provision
of this section except officers and employees of the Service designated by the Attorney General,
either individually or as a member of a class, and all other officers whose duty it is to enforce
criminal laws.

(d) Notwithstanding any provision of the Federal Rules of Evidence, the videotaped (or other-
wise audiovisually preserved) deposition of a witness to a violation of subsection (a) who has been
deported or otherwise expelled from the United States, or is otherwise unable to testify, may be
admitted into evidence in an action brought for that violation if the witness was available for cross
examination and the deposition otherwise complies with the Federal Rules of Evidence.

(e) OUTREACH PROGRAM.—The Secretary of Homeland Security, in consultation with the Attor-
ney General and the Secretary of State, as appropriate, shall develop and implement an outreach
program to educate the public in the United States and abroad about the penalties for bringing
in and harboring aliens in violation of this section.

* * * * * * *

AIDING OR ASSISTING CERTAIN ALIENS TO ENTER THE UNITED STATES

SEC. 277. Any person who knowingly aids or assists or attempts to aid or assist any alien inad-
missible under section 212(a)(2) (insofar as an alien inadmissible under such section has been con-
victed of an aggravated felony) or 212(a)(3) (other than subparagraph (E) thereof) to enter the
United States, or who connives or conspires with any person or persons to allow, procure, or permit
any such alien to enter the United States, shall be fined under title 18, United States Code, or
imprisoned not more than 10 years, or both. In the case of a person convicted of an offense under
this section, the sentence otherwise provided for may be increased by up to 10 years if that person,
at the time of the offense, used or carried a firearm or who, in furtherance of any such crime, pos-
sessed a firearm.

* * * * * * *
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CHAPTER 9—MISCELLANEOUS
% Ed ES ES ES * £

DISPOSITION OF MONEYS COLLECTED UNDER THE PROVISIONS OF THIS TITLE

SEC. 286. (a) All moneys paid into the Treasury to reimburse the Service for detention, trans-
portation, hospitalization, and all other expenses of detained aliens paid from the appropriation
for the enforcement of this Act, and all moneys paid into the Treasury to reimburse the Service
for expenses of landing stations referred to in section 238(b) paid by the Service from the appro-
priation for the enforcement of this Act, shall be credited to the appropriation for the enforcement
of this Act for the fiscal year in which the expenses were incurred.

(b) Moneys expended from appropriations for the Service for the purchase of evidence and sub-
sequently recovered shall be reimbursed to the current appropriation for the Service.

(c) Except as otherwise provided in subsection (a) and subsection (b), or in any other provision
of this title, all moneys received in payment of fees and administrative fines and penalties under
this title shall be covered into the Treasury as miscellaneous receipts: Provided, however, That all
fees received from applicants residing in the Virgin Islands of the United States, and in Guam,
required to be paid under section 281, shall be paid over to the Treasury of the Virgin Islands
and to the Treasury of Guam, respectively.

(d) SCHEDULE OF FEES.—In addition to any other fee authorized by law, the Attorney General
shall charge and collect $7 per individual for the immigration inspection of each passenger arriving
at a port of entry in the United States, or for the preinspection of a passenger in a place outside
of the United States prior to such arrival, aboard a commercial aircraft or commercial vessel.

(e) LIMITATIONS OF FEES.—(1) Except as provided in paragraph (3), no fee shall be charged
under subsection (d) for immigration inspection or preinspection provided in connection with the
arrival of any passenger, other than aircraft passengers, whose journey originated in the following:

(A) Canada,

(B) Mexico,

(C) a State, territory or possession of the United States, or

(D) any adjacent island (within the meaning of section 101(b)(5)).

(2) No fee may be charged under subsection (d) with respect to the arrival of any passenger—

(A) who is in transit to a destination outside the United States, and

(B) for whom immigration inspection services are not provided.

(3) The Attorney General shall charge and collect $3 per individual for the immigration
inspection or pre-inspection of each commercial vessel passenger whose journey originated in
the United States or in any place set forth in paragraph (1): Provided, That this requirement
shall not apply to immigration inspection at designated ports of entry of passengers arriving
by ferry, or by Great Lakes vessels on the Great Lakes and connecting waterways when oper-
ating on a regular schedule. For the purposes of this paragraph, the term “ferry” means a ves-
sel, in other than ocean or coastwise service, having provisions only for deck passengers and/
or vehicles, operating on a short run on a frequent schedule between two points over the most
directlwater route, and offering a public service of a type normally attributed to a bridge or
tunnel.

(f) CoLLECTION.—(1) Each person that issues a document or ticket to an individual for trans-
portation by a commercial vessel or commercial aircraft into the United States shall—

(A) collect from that individual the fee charged under subsection (d) at the time the docu-
ment or ticket is issued; and

(B) identify on that document or ticket the fee charged under subsection (d) as a Federal
inspection fee.

(2) If—

(A) a document or ticket for transportation of a passenger into the United States is issued
in a foreign country; and

(B) thg fee charged under subsection (d) is not collected at the time such document or tick-
et is issued;

the person providing transportation to such passenger shall collect such fee at the time such pas-
s?ngei"’1 %eparts from the United States and shall provide such passenger a receipt for the payment
of such fee.

(3) The person who collects fees under paragraph (1) or (2) shall remit those fees to the Attor-
ney General at any time before the date that is thirty-one days after the close of the calendar quar-
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ter in which the fees are collected, except the fourth quarter payment for fees collected from airline
passengers shall be made on the date that is ten days before the end of the fiscal year, and the
first quarter payment shall include any collections made in the preceding quarter that were not
remitted with the previous payment. Regulations issued by the Attorney General under this sub-
section with respect to the collection of the fees charged under subsection (d) and the remittance
of such fees to the Treasury of the United States shall be consistent with the regulations issued
by the Secretary of the Treasury for the collection and remittance of the taxes imposed by sub-
chapter C of chapter 33 of the Internal Revenue Code of 1986, but only to the extent the regula-
tions issued with respect to such taxes do not conflict with the provisions of this section.

(g) PROVISION OF IMMIGRATION INSPECTION AND PREINSPECTION SERVICES.—Notwithstanding
the Act of March 2, 1931, 46 Stat. 1467 (8 U.S.C. 1353b), or any other provision of law, the immi-
gration services required to be provided to passengers upon arrival in the United States on sched-
uled airline flights shall be adequately provided when needed and at no cost (other than the fees
imposed under subsection (d)) to airlines and airline passengers at:

(1) immigration serviced airports, and

(2) places located outside of the United States at which an immigration officer is stationed
for the purpose of providing such immigration services.

(h) D1spPOSITION OF RECEIPTS.—(1)(A) There is established in the general fund of the Treasury
a separate account which shall be known as the “Immigration User Fee Account”. Notwithstanding
any other section of this title, there shall be deposited as offsetting receipts into the Immigration
User Fee Account all fees collected under subsection (d) of this section, to remain available until
expended. At the end of each 2-year period, beginning with the creation of this account, the Attor-
ney General, following a public rulemaking with opportunity for notice and comment, shall submit
a report to the Congress concerning the status of the account, including any balances therein, and
recommend any adjustment in the prescribed fee that may be required to ensure that the receipts
collected from the fee charged for the succeeding two years equal, as closely as possible, the cost
of providing these services.

(B) Notwithstanding any other provisions of law, all civil fines or penalties collected pursuant
to sections 243(c), 271, and 273 of this title and all liquidated damages and expenses collected pur-
suant to this Act shall be deposited in the Immigration User Fee Account.

(2)(A) The Secretary of the Treasury shall refund out of the Immigration User Fee Account
to any appropriation the amount paid out of such appropriation for expenses incurred by the Attor-
ney General in providing immigration inspection and preinspection services for commercial aircraft
or vessels and in—

(i) providing overtime immigration inspection services for commercial aircraft or vessels;

(i1) administration of debt recovery, including the establishment and operation of a na-
tional collections office;

(iii) expansion, operation and maintenance of information systems for nonimmigrant con-
trol and debt collection;

(iv) detection of fraudulent documents used by passengers traveling to the United States,
ilncluding training of, and technical assistance to, commercial airline personnel regarding such

etection;

(v) providing detention and removal services for inadmissible aliens arriving on commer-
cial aircraft and vessels and for any alien who is inadmissible under section 212(a) who has
attempted illegal entry into the United States through avoidance of immigration inspection at
air or sea ports-of-entry; and

(vi) providing removal and asylum proceedings at air or sea ports-of-entry for inadmissible
aliens arriving on commercial aircraft and vessels including immigration removal proceedings
resulting from presentation of fraudulent documents and failure to present documentation and
for any alien who is inadmissible under section 212(a) who has attempted illegal entry into
the United States through avoidance of immigration inspection at air or sea ports-of-entry.

The Attorney General shall provide for expenditures for training and assistance described in clause
(iv) in an amount, for any fiscal year, not less than 5 percent of the total of the expenses incurred
that are described in the previous sentence.

(B) The amounts which are required to be refunded under subparagraph (A) shall be refunded
at least quarterly on the basis of estimates made by the Attorney General of the expenses referred
to in subparagraph (A). Proper adjustments shall be made in the amounts subsequently refunded
under subparagraph (A) to the extent prior estimates were in excess of, or less than, the amount
required to be refunded under subparagraph (A).
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(i) REIMBURSEMENT.—Notwithstanding any other provision of law, the Attorney General is au-
thorized to receive reimbursement from the owner, operator, or agent of a private or commercial
aircraft or vessel, or from any airport or seaport authority for expenses incurred by the Attorney
General in providing immigration inspection services which are rendered at the request of such
person or authority (including the salary and expenses of individuals employed by the Attorney
General to provide such immigration inspection services). Reimbursements under this subsection
may be collected in advance of the provision of such immigration inspection services. Notwith-
standing subsection (h)(1)(B), and only to the extent provided in appropriations Acts, any amounts
collected under this subsection shall be credited as offsetting collections to the currently applicable
appropriation, account, or fund of U.S. Customs and Border Protection, remain available until ex-
pended, and be available for the purposes for which such appropriation, account, or fund is author-
ized to be used.

(j) REGULATIONS.—The Attorney General may prescribe such rules and regulations as may be
necessary to carry out the provisions of this section.

(k) ADVISORY COMMITTEE.—In accordance with the provisions of the Federal Advisory Com-
mittee Act, the Attorney General shall establish an advisory committee, whose membership shall
consist of representatives from the airline and other transportation industries who may be subject
to any fee or charge authorized by law or proposed by the Immigration and Naturalization Service
for the purpose of covering expenses incurred by the Immigration and Naturalization Service. The
advisory committee shall meet on a periodic basis and shall advise the Attorney General on issues
related to the performance of the inspectional services of the Immigration and Naturalization Serv-
ice. This advice shall include, but not be limited to, such issues as the time periods during which
such services should be performed, the proper number and deployment of inspection officers, the
level of fees, and the appropriateness of any proposed fee. The Attorney General shall give substan-
tial consideration to the views of the advisory committee in the exercise of his duties.

(1) REPORT TO CONGRESS.—In addition to the reporting requirements established pursuant to
subsection (h), the Attorney General shall prepare and submit annually to the Congress, not later
than March 31st of each year, a statement of the financial condition of the “Immigration User Fee
Account” including beginning account balance, revenues, withdrawals and their purpose, ending
balance, projections for the ensuing fiscal year and a full and complete workload analysis showing
on a port by port basis the current and projected need for inspectors. The statement shall indicate
the success rate of the Immigration and Naturalization Service in meeting the forty-five minute
inspection standard and shall provide detailed statistics regarding the number of passengers in-
spected within the standard, progress that is being made to expand the utilization of United States
citizen by-pass, the number of passengers for whom the standard is not met and the length of their
tcilelay, locational breakdown of these statistics and the steps being taken to correct any non-con-
ormity.

(m) Notwithstanding any other provisions of law, all adjudication fees as are designated by
the Attorney General in regulations shall be deposited as offsetting receipts into a separate account
entitled “Immigration Examinations Fee Account” in the Treasury of the United States, whether
collected directly by the Attorney General or through clerks of courts: Provided, however, That all
fees received by the Attorney General from applicants residing in the Virgin Islands of the United
States and in Guam, under this subsection shall be paid over to the treasury of the Virgin Islands
and to the treasury of Guam: Provided further, That fees for providing adjudication and naturaliza-
tion services may be set at a level that will ensure recovery of the full costs of providing all such
services. Such fees may also be set at a level that will recover any additional costs associated with
the administration of the fees collected.

(n) All deposits into the “Immigration Examinations Fee Account” shall remain available until
expended to the Attorney General to reimburse any appropriation the amount paid out of such ap-
propriation for expenses in providing immigration adjudication and naturalization services and the
collection, safeguarding and accounting for fees deposited in and funds reimbursed from the “Immi-
gration Examinations Fee Account”.

(o) The Attorney General will prepare and submit annually to Congress statements of financial
condition of the “Immigration Examinations Fee Account”, including beginning account balance,
revenues, withdrawals, and ending account balance and projections for the ensuing fiscal year.

(p) The provisions set forth in subsections (m), (n), and (o) of this section apply to adjudication
and naturalization services performed and to related fees collected on or after October 1, 1988.

(q) LAND BORDER INSPECTION FEE ACCOUNT.—(1)(A)(i) Notwithstanding any other provision of
law, the Attorney General is authorized to establish, by regulation, not more than 96 projects
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under which a fee may be charged and collected for inspection services provided at one or more
land border points of entry. Such projects may include the establishment of commuter lanes to be
made available to qualified United States citizens and aliens, as determined by the Attorney Gen-
eral.

(i) This subparagraph shall take effect, with respect to any project described in clause (1) that
was not authorized to be commenced before the date of the enactment of the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996, 30 days after submission of a written plan by
the Attorney General detailing the proposed implementation of such project.

(iii) The Attorney General shall prepare and submit on a quarterly basis a status report on
each land border inspection project implemented under this subparagraph.

(B) The Attorney General, in consultation with the Secretary of the Treasury, may conduct
pilot projects to demonstrate the use of designated ports of entry after working hours through the
use of card reading machines or other appropriate technology.

(2) All of the fees collected under this subsection, including receipts for services performed in
processing forms 1-94, I-94W, and I-68, and other similar applications processed at land border
ports of entry, shall be deposited as offsetting receipts in a separate account within the general
fund of the Treasury of the United States, to remain available until expended. Such account shall
be known as the Land Border Inspection Fee Account.

(3)(A) The Secretary of the Treasury shall refund, at least on a quarterly basis amounts to
any appropriations for expenses incurred in providing inspection services at land border points of
entry. Such expenses shall include—

(i) the providing of overtime inspection services;

(i1) the expansion, operation and maintenance of information systems for nonimmigrant
control;

(iii) the hire of additional permanent and temporary inspectors;

(iv) the minor construction costs associated with the addition of new traffic lanes (with the
concurrence of the General Services Administration);

(v) the detection of fraudulent documents used by passengers traveling to the United
States;

(vi) providing for the administration of said account.

(B) The amounts required to be refunded from the Land Border Inspection Fee Account for
fiscal years 1992 and thereafter shall be refunded in accordance with estimates made in the budget
request of the Attorney General for those fiscal years: Provided, That any proposed changes in the
amounts designated in said budget requests shall only be made after notification to the Commit-
tees on Appropriations of the House of Representatives and the Senate in accordance with section
606 of Public Law 101-162.

(4) The Attorney General will prepare and submit annually to the Congress statements of fi-
nancial condition of the Land Border Immigration Fee Account, including beginning account bal-
ance, revenues, withdrawals, and ending account balance and projection for the ensuing fiscal year.

(r) BREACHED BOND/DETENTION FUND.—

(1) Notwithstanding any other provision of law, there is established in the general fund
of the Treasury a separate account which shall be known as the Breached Bond/Detention
Fund (in this subsection referred to as the “Fund”).

(2) There shall be deposited as offsetting receipts into the Fund all breached cash and sur-
ety bonds, in excess of $8,000,000, posted under this Act which are recovered by the Depart-
ment of Justice, and amount described in section 245@G)(3)(b).

(8) Such amounts as are deposited into the Fund shall remain available until expended
and shall be refunded out of the Fund by the Secretary of the Treasury, at least on a quarterly
basis, to the Attorney General for the following purposes—

(1) for expenses incurred in the collection of breached bonds, and
(ii) for expenses associated with the detention of illegal aliens.

(4) The amounts required to be refunded from the Fund for fiscal year 1998 and thereafter
shall be refunded in accordance with estimates made in the budget request of the President
for those fiscal years. Any proposed changes in the amounts designated in such budget re-
quests shall only be made after Congressional reprogramming notification in accordance with
the reprogramming guidelines for the applicable fiscal year.
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(5) The Attorney General shall prepare and submit annually to the Congress, statements
of financial condition of the Fund, including the beginning balance, receipts, refunds to appro-
priations, transfers to the general fund, and the ending balance.

(6) For fiscal year 1993 only, the Attorney General may transfer up to $1,000,000 from
the Immigration User Fee Account to the Fund for initial expenses necessary to enhance collec-
tion efforts: Provided, That any such transfers shall be refunded from the Fund back to the
Immigration User Fee Account by December 31, 1993.

(s) H-1B NONIMMIGRANT PETITIONER ACCOUNT.—

(1) IN GENERAL.—There is established in the general fund of the Treasury a separate ac-
count, which shall be known as the “H-1B Nonimmigrant Petitioner Account”. Notwith-
standing any other section of this title, there shall be deposited as offsetting receipts into the
account all fees collected under paragraphs (9) and (11) of section 214(c).

(2) USE OF FEES FOR JOB TRAINING.—50 percent of amounts deposited into the H-1B Non-
immigrant Petitioner Account shall remain available to the Secretary of Labor until expended
for demonstration programs and projects described in section 414(c) of the American Competi-
tiveness and Workforce Improvement Act of 1998.

(38) USE OF FEES FOR LOW-INCOME SCHOLARSHIP PROGRAM.—30 percent of the amounts de-
posited into the H-1B Nonimmigrant Petitioner Account shall remain available to the Director
of the National Science Foundation until expended for scholarships described in section 414(d)
of the American Competitiveness and Workforce Improvement Act of 1998 for low-income stu-
dents enrolled in a program of study leading to a degree in mathematics, engineering, or com-
puter science.

(4) NATIONAL SCIENCE FOUNDATION COMPETITIVE GRANT PROGRAM FOR K—12 MATH, SCIENCE
AND TECHNOLOGY EDUCATION.—

(A) IN GENERAL.—10 percent of the amounts deposited into the H-1B Nonimmigrant
Petitioner Account shall remain available to the Director of the National Science Founda-
tion until expended to carry out a direct or matching grant program to support private-
public partnerships in K-12 education.

(B) TYPES OF PROGRAMS COVERED.—The Director shall award grants to such programs,
including those which support the development and implementation of standards-based in-
structional materials models and related student assessments that enable K-12 students
to acquire an understanding of science, mathematics, and technology, as well as to develop
critical thinking skills; provide systemic improvement in training K-12 teachers and edu-
cation for students in science, mathematics, and technology; support the professional de-
velopment of K-12 math and science teachers in the use of technology in the classroom;
stimulate system-wide K-12 reform of science, mathematics, and technology in rural, eco-
nomically disadvantaged regions of the United States; provide externships and other op-
portunities for students to increase their appreciation and understanding of science, math-
ematics, engineering, and technology (including summer institutes sponsored by an institu-
tion of higher education for students in grades 7-12 that provide instruction in such
fields); involve partnerships of industry, educational institutions, and community organiza-
tions to address the educational needs of disadvantaged communities; provide college pre-
paratory support to expose and prepare students for careers in science, mathematics, engi-
neering, and technology; and provide for carrying out systemic reform activities under sec-
tion 3(a)(1) of the National Science Foundation Act of 1950 (42 U.S.C. 1862(a)(1)).

(5) 5 percent of the amounts deposited into the H-1B Nonimmigrant Petitioner Account
shall remain available to the Secretary of Homeland Security until expended to carry out du-
ties under paragraphs (1) and (9) of section 214(c) related to petitions made for nonimmigrants
described in section 101(a)(15)(H)(i)(b), under paragraph (1) (C) or (D) of section 204 related
to petitions for immigrants described in section 203(b).

(6) USE OF FEES FOR APPLICATION PROCESSING AND ENFORCEMENT.—For fiscal year 1999,
4 percent of the amounts deposited into the H-1B Nonimmigrant Petitioner Account shall re-
main available to the Secretary of Labor until expended for decreasing the processing time for
applications under section 212(n)(1) and for carrying out section 212(n)(2). Beginning with fis-
cal year 2000, 5 percent of the amounts deposited into the H-1B Nonimmigrant Petitioner Ac-
count shall remain available to the Secretary of Labor until expended for decreasing the proc-
essing time for applications under section 212(n)(1) and section 212(a)(5)(A).

(t) GENEALOGY FEE.—(1) There is hereby established the Genealogy Fee for providing gene-

alogy research and information services. This fee shall be deposited as offsetting collections into
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the Examinations Fee Account. Fees for such research and information services may be set at a
level that will ensure the recovery of the full costs of providing all such services.

(2) The Attorney General will prepare and submit annually to Congress statements of the fi-
nancial condition of the Genealogy Fee.

(3) Any officer or employee of the Immigration and Naturalization Service shall collect fees pre-
scribed under regulation before disseminating any requested genealogical information.

(u) PREMIUM FEE FOR EMPLOYMENT-BASED PETITIONS AND APPLICATIONS.—The Attorney Gen-
eral is authorized to establish and collect a premium fee for employment-based petitions and appli-
cations. This fee shall be used to provide certain premium-processing services to business cus-
tomers, and to make infrastructure improvements in the adjudications and customer-service proc-
esses. For approval of the benefit applied for, the petitioner/applicant must meet the legal criteria
for such benefit. This fee shall be set at $1,000, shall be paid in addition to any normal petition/
application fee that may be applicable, and shall be deposited as offsetting collections in the Immi-
gration Examinations Fee Account. The Attorney General may adjust this fee according to the Con-
sumer Price Index.

(v) FRAUD PREVENTION AND DETECTION ACCOUNT.—

(1) IN GENERAL.—There is established in the general fund of the Treasury a separate ac-
count, which shall be known as the “Fraud Prevention and Detection Account”. Notwith-
standing any other provision of law, there shall be deposited as offsetting receipts into the ac-
count all fees collected under paragraph (12) or (13) of section 214(c).

(2) USE OF FEES TO COMBAT FRAUD.—

(A) SECRETARY OF STATE.—One-third of the amounts deposited into the Fraud Preven-
tion and Detection Account shall remain available to the Secretary of State until expended
for programs and activities [at United States embassies and consulates abroad]l—

[(i) to increase the number diplomatic security personnel assigned exclusively or
primarily to the function of preventing and detecting fraud by applicants for visas de-
scribed in subparagraph (H)(1), (H)(ii), or (L) of section 101(a)(15);]

(i) to increase the number of diplomatic security personnel assigned exclusively or
primarily to the function of preventing and detecting visa fraud;

(i1) otherwise to prevent and detect visa fraudl, including primarily fraud by ap-
plicants for visas described in subparagraph (H)(i), (H)(ii), or (L) of section 101(a)(15)1,
in cooperation with the Secretary of Homeland Security or pursuant to the terms of
a memorandum of understanding or other agreement between the Secretary of State
and the Secretary of Homeland Security; and

(iii) upon request by the Secretary of Homeland Security, to assist such Secretary
in carrying out the fraud prevention and detection programs and activities described
in subparagraph (B).

(B) SECRETARY OF HOMELAND SECURITY.—One-third of the amounts deposited into the
Fraud Prevention and Detection Account shall remain available to the Secretary of Home-
land Security until expended for programs and activities to prevent and detect immigra-
tion benefit fraud, including fraud with respect to petitions filed under paragraph (1) or
(2)(A) of section 214(c) to grant an alien nonimmigrant status described in subparagraph
(H) or (L) of section 101(a)(15).

(C) SECRETARY OF LABOR.—One-third of the amounts deposited into the Fraud Preven-
tion and Detection Account shall remain available to the Secretary of Labor until expended
for wage and hour enforcement programs and activities otherwise authorized to be con-
ducted by the Secretary of Labor that focus on industries likely to employ nonimmigrants,
including enforcement programs and activities described in section 212(n) and enforcement
programs and activities related to section 214(c)(14)(A)Q).

(D) ConsULTATION.—The Secretary of State, the Secretary of Homeland Security, and
the Secretary of Labor shall consult one another with respect to the use of the funds in
the Fraud Prevention and Detection Account or for programs and activities to prevent and
detect fraud with respect to petitions under paragraph (1) or (2)(A) of section 214(c) to
grant an alien nonimmigrant status described in section 101(a)(15)(H)(i).

POWERS OF IMMIGRATION OFFICERS AND EMPLOYEES

SEC. 287. (a) Any officer or employee of the Service authorized under regulations prescribed
by the Attorney General shall have power without warrant—
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(1) to interrogate any alien or person believed to be an alien as to his right to be or to
remain in the United States;

(2) to arrest any alien who in his presence or view is entering or attempting to enter the
United States in violation of any law or regulation made in pursuance of law regulating the
admission, exclusion, expulsion or removal of aliens, or to arrest any alien in the United
States, if he has reason to believe that the alien so arrested is in the United States in violation
of any such law or regulation and is likely to escape before a warrant can be obtained for his
arrest, but the alien arrested shall be taken without unnecessary delay for examination before
an officer of the Service having authority to examine aliens as to their right to enter or remain
in the United States;

(3) within a reasonable distance from any external boundary of the United States, to board
and search for aliens any vessel within the territorial waters of the United States and any
railway car, aircraft, conveyance, or vehicle, and within a distance of twenty-five miles from
any such external boundary to have access to private lands, but not dwellings for the purpose
of patrolling the border to prevent the illegal entry of aliens into the United States;

(4) to make arrests for felonies which have been committed and which are cognizable
under any law of the United States regulating the admission, exclusion, expulsion or removal
of aliens, if he has reason to believe that the person so arrested is guilty of such felony and
if there is likelihood of the person escaping before a warrant can be obtained for his arrest,
but the person arrested shall be taken without unnecessary delay before the nearest available
officer empowered to commit persons charged with offenses against the laws of the United
States; and

(5) to make arrests—

(A) for any offense against the United States, if the offense is committed in the offi-
cer’s or employee’s presence, or

(B) for any felony cognizable under the laws of the United States, if the officer or em-
ployee has reasonable grounds to believe that the person to be arrested has committed or
is committing such a felony,

if the officer or employee is performing duties relating to the enforcement of the immigration

laws at the time of the arrest and if there is a likelihood of the person escaping before a war-

rant can be obtained for his arrest.

Under regulations prescribed by the Attorney General, an officer or employee of the Service may
carry a firearm and may execute and serve any order, warrant, subpoena, summons, or other proc-
ess issued under the authority of the United States. The authority to make arrests under para-
graph (5)(B) shall only be effective on and after the date on which the Attorney General publishes
final regulations which (i) prescribe the categories of officers and employees of the Service who may
use force (including deadly force) and the circumstances under which such force may be used, (i1)
establish standards with respect to enforcement activities of the Service, (iii) require that any offi-
cer or employee of the Service is not authorized to make arrests under paragraph (5)(B) unless
the officer or employee has received certification as having completed a training program which
covers such arrests and standards described in clause (ii), and (iv) establish an expedited, internal
review process for violations of such standards, which process is consistent with standard agency
procedure regarding confidentiality of matters related to internal investigations.

(b) Any officer or employee of the Service designated by the Attorney General, whether individ-
ually or as one of a class, shall have power and authority to administer oaths and to take and
consider evidence concerning the privilege of any person to enter, reenter, pass through, or reside
in the United States, or concerning any matter which is material or relevant to the enforcement
of this Act and the administration of the Service; and any person to whom such oath has been
administered (or who has executed an unsworn declaration, certificate, verification, or statement
under penalty of perjury as permitted under section 1746 of title 28, United States Code), under
the provisions of this Act, who shall knowingly or willfully give false evidence or swear (or sub-
scribe under penalty of perjury as permitted under section 1746 of title 28, United States Code)
to any false statement concerning any matter referred to in this subsection shall be guilty of per-
jury and shall be punished as provided by section 1621, title 18, United States Code.

(c) Any officer or employee of the Service authorized and designated under regulations pre-
scribed by the Attorney General, whether individually or as one of a class, shall have power to
conduct a search, without warrant, of the person, and of the personal effects in the possession of
any person seeking admission to the United States, concerning whom such officer or employee may
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have reasonable cause to suspect that grounds exist for denial of admission to the United States
under this Act which would be disclosed by such search.

[(d) In the case of an alien who is arrested by a Federal, State, or local law enforcement offi-
cial for a violation of any law relating to controlled substances, if the official (or another official)—

[(1) has reason to believe that the alien may not have been lawfully admitted to the
United States or otherwise is not lawfully present in the United States,

[(2) expeditiously informs an appropriate officer or employee of the Service authorized and
dlesignat%d by the Attorney General of the arrest and of facts concerning the status of the
alien, an

[(3) requests the Service to determine promptly whether or not to issue a detainer to de-
tain the alien,

the officer or employee of the Service shall promptly determine whether or not to issue such a de-
tainer. If such a detainer is issued and the alien is not otherwise detained by Federal, State, or
local officials, the Attorney General shall effectively and expeditiously take custody of the alien.]

(d) DETAINER OF INADMISSIBLE OR DEPORTABLE ALIENS.—

(1) IN GENERAL.—In the case of an individual who is arrested by any Federal, State, or
local law enforcement official or other personnel for the alleged violation of any criminal law
or any motor vehicle law relating to driving while intoxicated or driving under the influence
(including driving while under the influence of or impairment by alcohol or drugs), the Sec-
retary may issue a detainer regarding the individual to any Federal, State, or local law enforce-
ment entity, official, or other personnel if the Secretary has probable cause to believe that the
individual is an inadmissible or deportable alien.

(2) PROBABLE CAUSE.—Probable cause is deemed to be established if—

(A) the individual who is the subject of the detainer matches, pursuant to biometric
confirmation or other Federal database records, the identity of an alien who the Secretary
has reasonable grounds to believe to be inadmissible or deportable;

(B) the individual who is the subject of the detainer is the subject of ongoing removal
proceedings, including matters where a charging document has already been served;

(C) the individual who is the subject of the detainer has previously been ordered re-
moved from the United States and such an order is administratively final;

(D) the individual who is the subject of the detainer has made voluntary statements
o:l" provided reliable evidence that indicate that they are an inadmissible or deportable
alien; or

(E) the Secretary otherwise has reasonable grounds to believe that the individual who
is the subject of the detainer is an inadmissible or deportable alien.

(3) TRANSFER OF CUSTODY.—If the Federal, State, or local law enforcement entity, official,
or other personnel to whom a detainer is issued complies with the detainer and detains for pur-
poses of transfer of custody to the Department of Homeland Security the individual who is the
subject of the detainer, the Department may take custody of the individual within 48 hours (ex-
cluding weekends and holidays), but in no instance more than 96 hours, following the date that
the individual is otherwise to be released from the custody of the relevant Federal, State, or
local law enforcement entity.

(e) Notwithstanding any other provision of this section other than paragraph (3) of subsection
(a), an officer or employee of the Service may not enter without the consent of the owner (or agent
thereof) or a properly executed warrant onto the premises of a farm or other outdoor agricultural
operation for the purpose of interrogating a person believed to be an alien as to the person’s right
to be or to remain in the United States.

(f)(1) Under regulations of the Attorney General, the Commissioner shall provide for the
fingerprinting and photographing of each alien 14 years of age or older against whom a proceeding
is commenced under section 240.

(2) Such fingerprints and photographs shall be made available to Federal, State, and local law
enforcement agencies, upon request.

(g2)(1) Notwithstanding section 1342 of title 31, United States Code, the Attorney General may
enter into a written agreement with a State, or any political subdivision of a State, pursuant to
which an officer or employee of the State or subdivision, who is determined by the Attorney Gen-
eral to be qualified to perform a function of an immigration officer in relation to the investigation,
apprehension, or detention of aliens in the United States (including the transportation of such
aliens across State lines to detention centers), may carry out such function at the expense of the
State or political subdivision and to the extent consistent with State and local law.
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(2) An agreement under this subsection shall require that an officer or employee of a State
or political subdivision of a State performing a function under the agreement shall have knowledge
of, and adhere to, Federal law relating to the function, and shall contain a written certification
that the officers or employees performing the function under the agreement have received adequate
training regarding the enforcement of relevant Federal immigration laws.

(3) In performing a function under this subsection, an officer or employee of a State or political
subdivision of a State shall be subject to the direction and supervision of the Attorney General.

(4) In performing a function under this subsection, an officer or employee of a State or political
subdivision of a State may use Federal property or facilities, as provided in a written agreement
between the Attorney General and the State or subdivision.

(5) With respect to each officer or employee of a State or political subdivision who is authorized
to perform a function under this subsection, the specific powers and duties that may be, or are
required to be, exercised or performed by the individual, the duration of the authority of the indi-
vidual, and the position of the agency of the Attorney General who is required to supervise and
direct the individual, shall be set forth in a written agreement between the Attorney General and
the State or political subdivision.

(6) The Attorney General may not accept a service under this subsection if the service will be
used to displace any Federal employee.

(7) Except as provided in paragraph (8), an officer or employee of a State or political subdivi-
sion of a State performing functions under this subsection shall not be treated as a Federal em-
ployee for any purpose other than for purposes of chapter 81 of title 5, United States Code (relating
to compensation for injury), and sections 2671 through 2680 of title 28, United States Code (relat-
ing to tort claims).

(8) An officer or employee of a State or political subdivision of a State acting under color of
authority under this subsection, or any agreement entered into under this subsection, shall be con-
sidered to be acting under color of Federal authority for purposes of determining the liability, and
immunity from suit, of the officer or employee in a civil action brought under Federal or State law.

(9) Nothing in this subsection shall be construed to require any State or political subdivision
of a State to enter into an agreement with the Attorney General under this subsection.

(10) Nothing in this subsection shall be construed to require an agreement under this sub-
section in order for any officer or employee of a State or political subdivision of a State—

(A) to communicate with the Attorney General regarding the immigration status of any
individual, including reporting knowledge that a particular alien is not lawfully present in the
United States; or

(B) otherwise to cooperate with the Attorney General in the identification, apprehension,
detention, or removal of aliens not lawfully present in the United States.

(h) An alien described in section 101(a)(27)(J) of the Immigration and Nationality Act who has
been battered, abused, neglected, or abandoned, shall not be compelled to contact the alleged
abuser (or family member of the alleged abuser) at any stage of applying for special immigrant
juvenile status, including after a request for the consent of the Secretary of Homeland Security
under section 101(a)(27)(J)(iii)(I) of such Act.

* * * & *k *k *

ARTICLE V OF SECTION 217 OF THE NATIONAL CRIME PREVENTION AND PRIVACY
COMPACT ACT OF 1998

(a) POSITIVE IDENTIFICATION.—Subject fingerprints or other approved forms of positive identi-
fication shall be submitted with all requests for criminal history record checks for noncriminal jus-
tice purp(c)ises, except for diplomatic visa applications for which only full biographical information
is required.

(b) SUBMISSION OF STATE REQUESTS.—Each request for a criminal history record check uti-
lizing the national indices made under any approved State statute shall be submitted through that
State’s criminal history record repository. A State criminal history record repository shall process
an interstate request for noncriminal justice purposes through the national indices only if such re-
quest is transmitted through another State criminal history record repository or the FBI.

(c) SUBMISSION OF FEDERAL REQUESTS.—Each request for criminal history record checks uti-
lizing the national indices made under Federal authority shall be submitted through the FBI or,
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if the State criminal history record repository consents to process fingerprint submissions, through
the criminal history record repository in the State in which such request originated. Direct access
to the National Identification Index by entities other than the FBI and State criminal history
records repositories shall not be permitted for noncriminal justice purposes.

(d) FEES.—A State criminal history record repository or the FBI—

(1) may charge a fee, in accordance with applicable law, for handling a request involving
fingerprint processing for noncriminal justice purposes; and

(2) may not charge a fee for providing criminal history records in response to an electronic
request for a record that does not involve a request to process fingerprints.

(e) ADDITIONAL SEARCH.—

(1) If a State criminal history record repository cannot positively identify the subject of
a record request made for noncriminal justice purposes, the request, together with fingerprints
or other approved identifying information, shall be forwarded to the FBI for a search of the
national indices.

(2) If, with respect to a request forwarded by a State criminal history record repository
under paragraph (1), the FBI positively identifies the subject as having a III System-indexed
record or records—

(A) the FBI shall so advise the State criminal history record repository; and

(B) the State criminal history record repository shall be entitled to obtain the addi-
tional criminal history record information from the FBI or other State criminal history
record repositories.

TITLE 18, UNITED STATES CODE

* * & & *k k *

PART I—CRIMES

* * * * * k *

CHAPTER 1—GENERAL PROVISIONS

* * * & *k *k *

[§16. Crime of violence defined

[The term “crime of violence” means—

[(a) an offense that has as an element the use, attempted use, or threatened use of phys-
ical force against the person or property of another, or

[(b) any other offense that is a felony and that, by its nature, involves a substantial risk
that physical force against the person or property of another may be used in the course of com-
mitting the offense.]

$16. Crime of violence defined

(a) The term “crime of violence” means an offense that—

(I)(A) is murder, voluntary manslaughter, assault, sexual abuse or aggravated sexual
abuse, abusive sexual contact, child abuse, kidnapping, robbery, carjacking, firearms use, bur-
glary, arson, extortion, communication of threats, coercion, unauthorized use of a vehicle, flee-
ing, interference with flight crew members and attendants, domestic violence, hostage taking,
stalking, human trafficking, or using weapons of mass destruction; or

(B) involves use or unlawful possession of explosives or destructive devices described in
5845(f) of the Internal Revenue Code of 1986;

(2) has as an element the use, attempted use, or threatened use of physical force against
the person or property of another; or

(3) is an attempt to commit, conspiracy to commit, solicitation to commit, or aiding and
abetting any of the offenses set forth in paragraphs (1) and (2).

(b) In this section:
(1) The term “abusive sexual contact” means conduct described in section 2244(a)(1) and

(@@).
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(2) The terms “aggravated sexual abuse” and “sexual abuse” mean conduct described in sec-
tions 2241 and 2242. For purposes of such conduct, the term “sexual act” means conduct de-
scribed in section 2246(2), or the knowing and lewd exposure of genitalia or masturbation, to
any person, with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual
desire of any person.

(3) The term “assault” means conduct described in section 113(a), and includes conduct
committed recklessly, knowingly, or intentionally.

(4) The term “arson” means conduct described in section 844(i) or unlawfully or willfully
damaging or destroying any building, inhabited structure, vehicle, vessel, or real property by
means of fire or explosive.

(5) The term “burglary” means an unlawful or unprivileged entry into, or remaining in, a
building or structure, including any nonpermanent or mobile structure that is adapted or used
for overnight accommodation or for the ordinary carrying on of business, and, either before or
after entering, the person—

(A) forms the intent to commit a crime; or
(B) commits or attempts to commit a crime.

(6) The term “carjacking” means conduct described in section 2119, or the unlawful taking
of a motor vehicle from the immediate actual possession of a person against his will, by means
of actual or threatened force, or violence or intimidation, or by sudden or stealthy seizure or
snatching, or fear of injury.

(7) The term “child abuse” means the unlawful infliction of physical injury or the commis-
sion of any sexual act against a child under fourteen by any person eighteen years of age or
older.

(8) The term “communication of threats” means conduct described in section 844(e), or the
transmission of any commaunications containing any threat of use of violence to—

(A) demand or request for a ransom or reward for the release of any kidnapped person;
or
(B) threaten to kidnap or injure the person of another.

(9) The term “coercion” means causing the performance or non-performance of any act by
another person which under such other person has a legal right to do or to abstain from doing,
through fraud or by the use of actual or threatened force, violence, or fear thereof, including
the use, or an express or implicit threat of use, of violence to cause harm, or threats to cause
injury to the person, reputation or property of any person.

(10) The term “domestic violence” means any assault committed by a current or former
spouse, parent, or guardian of the victim, by a person with whom the victim shares a child in
common, by a person who is cohabiting with or has cohabited with the victim as a spouse, par-
ent, or guardian, or by a person similarly situated to a spouse, parent, or guardian of the victim

(11) The term “extortion” means conduct described in section 1951(b)(2)), but not extortion
under color of official right or fear of economic loss.

(12) The term “firearms use” means conduct described in section 924(c) or 929(a), if the fire-
arm was brandished, discharged, or otherwise possessed, carried, or used as a weapon and the
crime of violence or drug trafficking crime during and in relation to which the firearm was pos-
sessed, carried, or used was subject to prosecution in any court of the United States, State court,
military court or tribunal, or tribal court. Such term also includes unlawfully possessing a fire-
arm described in section 5845(a) of the Internal Revenue Code of 1986 (such as a sawed-off
shotgun or sawed-off rifle, silencer, bomb, or machine gun), possession of a firearm described
in section 922(g)(1), 922(g)(2) and 922(g)(4), possession of a firearm with the intent to use such
firearm unlawfully, or reckless discharge of a firearm at a dwelling.

(13) The term “fleeing” means knowingly operating a motor vehicle and, following a law
enforcement officer’s signal to bring the motor vehicle to a stop—

(A) failing or refusing to comply; or
(B) fleeing or attempting to elude a law enforcement officer.

(14) The term “force” means the level of force needed or intended to overcome resistance.

(15) The term “hostage taking” means conduct described in section 1203.

(16) The term “human trafficking” means conduct described in section 1589, 1590, and
1591.

(17) The term “interference with flight crew members and attendants” means conduct de-
scribed in section 46504 of title 49, United States Code.
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(18) The term “kidnapping” means conduct described in section 1201(a)(1) or seizing, con-
fining, inveigling, decoying, abducting, or carrying away and holding for ransom or reward or
otherwise any person.

(19) The term “murder” means conduct described as murder in the first degree or murder
in the second degree described in section 1111.

(20) the term “robbery” means conduct described in section 1951(b)(1), or the unlawful tak-
ing or obtaining of personal property from the person or in the presence of another, against his
will, by means of actual or threatened force, or violence or intimidation, or by sudden or
stealthy seizure or snatching, or fear of injury, immediate or future, to his person or property,
or property in his custody or possession, or the person or property of a relative or member of
his family or of anyone in his company at the time of the taking or obtaining.

(21) The term “stalking” means conduct described in section 2261A.

(22) The term “unauthorized use of a motor vehicle” means the intentional or knowing oper-
ation of another person’s boat, airplane, or motor vehicle without the consent of the owner.

(23) The term “using weapons of mass destruction” means conduct described in section
2332a.

(24) the term “voluntary manslaughter” means conduct described in section 1112(a).

(¢) For purposes of this section, in the case of any reference in subsection (b) to an offense under
this title, such reference shall include conduct that constitutes an offense under State or tribal law
or under the Uniform Code of Military Justice, if such conduct would be an offense under this title
if a circumstance giving rise to Federal jurisdiction had existed.

* * & & & k *

CHAPTER 47—FRAUD AND FALSE STATEMENTS

§1001. Statements or entries generally

(a) Except as otherwise provided in this section, whoever, in any matter within the jurisdiction
of the executive, legislative, or judicial branch of the Government of the United States, knowingly
and willfully—

(1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact;

(2) makes any materially false, fictitious, or fraudulent statement or representation; or

(3) makes or uses any false writing or document knowing the same to contain any materi-
ally false, fictitious, or fraudulent statement or entry;

shall be fined under this title, imprisoned not more than 5 years or, if the offense involves inter-
national or domestic terrorism (as defined in section 2331), imprisoned not more than 8 years, or
both. If the matter relates to an offense under chapter 109A, 109B, 110, or 117, or section 1591,
then the term of imprisonment imposed under this section shall be not more than 8 years.

(b) Subsection (a) does not apply to a party to a judicial proceeding, or that party’s counsel,
for statements, representations, writings or documents submitted by such party or counsel to a
judge or magistrate in that proceeding.

(c) With respect to any matter within the jurisdiction of the legislative branch, subsection (a)
shall apply only to—

(1) administrative matters, including a claim for payment, a matter related to the procure-
ment of property or services, personnel or employment practices, or support services, or a docu-
ment required by law, rule, or regulation to be submitted to the Congress or any office or offi-
cer within the legislative branch; or

(2) any investigation or review, conducted pursuant to the authority of any committee, sub-
conémittee, commission or office of the Congress, consistent with applicable rules of the House
or Senate.

(d) Whoever, in any matter before the Secretary of Homeland Security or the Attorney General
pertaining to asylum under section 208 of the Immigration and Nationality Act or withholding of
removal under section 241(b)(3) of such Act, knowingly and willfully—

(1) makes any materially false, fictitious, or fraudulent statement or representation; or

(2) makes or uses any false writings or document knowing the same to contain any materi-
ally false, fictitious, or fraudulent statement or entry;

shall be fined under this title or imprisoned not more than 10 years, or both.

* * * * * k *
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CHAPTER 65—MALICIOUS MISCHIEF
& & & * % sk &

§1361. Government property or contracts

Whoever willfully injures or commits any depredation against any property of the United
States, or of any department or agency thereof, or any property which has been or is being manu-
factured or constructed for the United States, or any department or agency thereof, or attempts
to commit any of the foregoing offenses, shall be punished as follows:

[If the damagel

(1) Except as otherwise provided in this section, if the damage or attempted damage to such
property exceeds the sum of $1,000, by a fine under this title or imprisonment for not more
than ten years, or both; if the damage or attempted damage to such property does not exceed
thebsuﬁn of $1,000, by a fine under this title or by imprisonment for not more than one year,
or both.

(2) If the injury or depredation was made or attempted against any fence, barrier, sensor,
camera, or other physical or electronic device deployed by the Federal Government to control
the border or a port of entry or otherwise was intended to construct, excavate, or make any
structure intended to defeat, circumvent, or evade any such fence, barrier, sensor camera, or
other physical or electronic device deployed by the Federal Government to control the border or
a port of entry, by a fine under this title or imprisonment for not more than 15 years, or both.

(3) If the injury or depredation was described under paragraph (2) and, in the commission
of the offense, the offender used or carried a firearm or, in furtherance of any such offense, pos-
sessed a firearm, by a fine under this title or imprisonment for not more than 20 years, or both.

*® * * & * *k *

CHAPTER 73—OBSTRUCTION OF JUSTICE

* * * * * k *

§1510. Obstruction of criminal investigations

(a) Whoever willfully endeavors by means of bribery to obstruct, delay, or prevent the commu-
nication of information relating to a violation of any criminal statute of the United States by any
person to a criminal investigator shall be fined under this title, or imprisoned not more than five
years, or both.

(b)(1) Whoever, being an officer of a financial institution, with the intent to obstruct a judicial
proceeding, directly or indirectly notifies any other person about the existence or contents of a sub-
poena for records of that financial institution, or information that has been furnished in response
to that subpoena, shall be fined under this title or imprisoned not more than 5 years, or both.

(2) Whoever, being an officer of a financial institution, directly or indirectly notifies—

(A) a customer of that financial institution whose records are sought by a subpoena for
records; or
(B) any other person named in that subpoena;
about the existence or contents of that subpoena or information that has been furnished in re-
}s)pollllse to that subpoena, shall be fined under this title or imprisoned not more than one year, or
oth.

(3) As used in this subsection—

(A) the term “an officer of a financial institution” means an officer, director, partner, em-
ployee, agent, or attorney of or for a financial institution; and

(B) the term “subpoena for records” means a Federal grand jury subpoena or a Department
of Justice subpoena (issued under section 3486 of title 18), for customer records that has been
served relating to a violation of, or a conspiracy to violate—

, (i) section 215, 656, 657, 1005, 1006, 1007, 1014, 1344, 1956, 1957, or chapter 53 of
title 31; or
(i1) section 1341 or 1343 affecting a financial institution.

(c) As used in this section, the term “criminal investigator” means any individual duly author-
ized by a department, agency, or armed force of the United States to conduct or engage in inves-
tigations of or prosecutions for violations of the criminal laws of the United States.

(d)(1) Whoever—
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(A) acting as, or being, an officer, director, agent or employee of a person engaged in the
business of insurance whose activities affect interstate commerce, or
(B) is engaged in the business of insurance whose activities affect interstate commerce or
is involved (other than as an insured or beneficiary under a policy of insurance) in a trans-
action relating to the conduct of affairs of such a business,
with intent to obstruct a judicial proceeding, directly or indirectly notifies any other person about
the existence or contents of a subpoena for records of that person engaged in such business or in-
formation that has been furnished to a Federal grand jury in response to that subpoena, shall be
fined as provided by this title or imprisoned not more than 5 years, or both.

(2) As used in paragraph (1), the term “subpoena for records” means a Federal grand jury sub-
poena for records that has been served relating to a violation of, or a conspiracy to violate, section
1033 of this title.

(e) Whoever, having been notified of the applicable disclosure prohibitions or confidentiality re-
quirements of section 2709(c)(1) of this title, section 626(d)(1) or 627(c)(1) of the Fair Credit Report-
ing Act (15 U.S.C. 1681u(d)(1) or 1681v(c)(1)), section 1114(a)(3)(A) or 1114(a)(5)(D)() of the Right
to Financial Privacy Act (12 U.S.C. 3414(a)(3)(A) or 3414(a)(5)(D)(i)), or section 802(b)(1) of the Na-
tional Security Act of 1947 (50 U.S.C. 436(b)(1)), knowingly and with the intent to obstruct an in-
vestigation or judicial proceeding violates such prohibitions or requirements applicable by law to
such person shall be imprisoned for not more than five years, fined under this title, or both.

(f) Any person who knowingly transmits, by any means, to another person the location, move-
ment, or activities of any officer or agent of a Federal, State, local, or tribal law enforcement agency
with the intent to further a criminal offense under the immigration laws (as such term is defined
in section 101 of the Immigration and Nationality Act), the Controlled Substances Act, or the Con-
trolled Substances Import and Export Act, or that relates to agriculture or monetary instruments
shall be fined under this title or imprisoned not more than 10 years, or both.

* * & & & k *

PART II—CRIMINAL PROCEDURE

* * * & *k k *

CHAPTER 231—LIMITATIONS

* * * & & * *

§ 3291. Nationality, citizenship and passports

No person shall be prosecuted, tried, or punished for violation of any provision of sections 1423
to 1428, inclusive, of chapter 69 and sections 1541 to [1544,1 1544, and section 1546, inclusive,
of chapter 75 of title 18 of the United States Code, or for conspiracy to violate any of such sections,
unless the indictment is found or the information is instituted within ten years after the commis-
sion of the [offense.] offense or within 10 years after the fraud is discovered.

* * * * & * *

TITLE 10, UNITED STATES CODE

SUBTITLE A—GENERAL MILITARY LAW

* * & & k k *

PART II—PERSONNEL

* * * & & k *

CHAPTER 31—ENLISTMENTS

* * * * * * *

g:\VHLC\062118\062118.115.xml
June 21, 2018 (12:19 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR6136IH-COMPARED-CURRENTLAW_CP12A XML H.L.C.

167

§ 504. Persons not qualified

(a) INSANITY, DESERTION, FELONS, ETC.—No person who is insane, intoxicated, or a deserter
from an armed force, or who has been convicted of a felony, may be enlisted in any armed force.
However, the Secretary concerned may authorize exceptions, in meritorious cases, for the enlist-
ment of deserters and persons convicted of felonies.

(b) CITIZENSHIP OR RESIDENCY.—(1) A person may be enlisted in any armed force only if the
person is one of the following:

(A) A national of the United States, as defined in section 101(a)(22) of the Immigration

and Nationality Act (8 U.S.C. 1101(a)(22)).

(B) An alien who is lawfully admitted for permanent residence, as defined in section

101(a)(20) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(20)).

(C) A person described in section 341 of one of the following compacts:

(i) The Compact of Free Association between the Federated States of Micronesia and
the United States (section 201(a) of Public Law 108-188 (117 Stat. 2784; 48 U.S.C. 1921
note)).

(i) The Compact of Free Association between the Republic of the Marshall Islands and
the United States (section 201(b) of Public Law 108-188 (117 Stat. 2823; 48 U.S.C. 1921
note)).

(ii1)) The Compact of Free Association between Palau and the United States (section
201 of Public Law 99-658 (100 Stat. 3678; 48 U.S.C. 1931 note)).

(D) A contingent nonimmigrant (as such term is defined in section 1101 of division B
of the Border Security and Immigration Reform Act of 2018).

(2) Notwithstanding paragraph (1), the Secretary concerned may authorize the enlistment of
a person not described in paragraph (1) if the Secretary determines that such enlistment is vital
to the national interest.

* * & & *k k *

CHINESE STUDENT PROTECTION ACT OF 1992

* * * & *k k *

SEC. 2. ADJUSTMENT TO LAWFUL PERMANENT RESIDENT STATUS OF CERTAIN NATIONALS OF THE
PEOPLE’S REPUBLIC OF CHINA.

(a) IN GENERAL.—Subject to subsection (c)(1), whenever an alien described in subsection (b)
applies for adjustment of status under section 245 of the Immigration and Nationality Act during
the application period (as defined in [subsection (e))] subsection (d)) the following rules shall apply
with respect to such adjustment:

(1) The alien shall be deemed to have had a petition approved under section 204(a) of such

Act for classification under section 203(b)(3)(A)(i) of such Act.

(2) The application shall be considered without regard to whether an immigrant visa num-
ber is immediately available at the time the application is filed.
(3) In determining the alien’s admissibility as an immigrant, and the alien’s eligibility for
an immigrant visa—
(A) paragraphs (5) and (7)(A) of section 212(a) and section 212(e) of such Act shall not
apply; and
(B) the Attorney General may waive any other provision of section 212(a) (other than
paragraph (2)(C) and subparagraph (A), (B), (C), or (E) of paragraph (3)) of such Act with
respect to such adjustment for humanitarian purposes, for purposes of assuring family
unity, or if otherwise in the public interest.
(4) The numerical level of section 202(a)(2) of such Act shall not apply.
(5) Section 245(c) of such Act shall not apply.
| (b) }?LIENS COVERED.—For purposes of this section, an alien described in this subsection is an
alien who—
(1) is a national of the People’s Republic of China described in section 1 of Executive Order

No. 12711 as in effect on April 11, 1990;

(2) has resided continuously in the United States since April 11, 1990 (other than brief,
casual, and innocent absences); and
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(3) was not physically present in the People’s Republic of China for longer than 90 days
after such date and before the date of the enactment of this Act.
(¢) CONDITION; DISSEMINATION OF INFORMATION.—

(1) NOT APPLICABLE IF SAFE RETURN PERMITTED.—Subsection (a) shall not apply to any
alien if the President has determined and certified to Congress, before the first day of the ap-
plication period, that conditions in the People’s Republic of China permit aliens described in
subsection (b)(1) to return to that foreign state in safety.

(2) DISSEMINATION OF INFORMATION.—If the President has not made the certification de-
scribed in paragraph (1) by the first day of the application period, the Attorney General shall,
subject to the availability of appropriations, immediately broadly disseminate to aliens de-
scribed in subsection (b)(1) information respecting the benefits available under this section. To
the extent practicable, the Attorney General shall provide notice of these benefits to the last
known mailing address of each such alien.

[(d) OFFSET IN PER COUNTRY NUMERICAL LEVEL.—

[(1) IN GENERAL.—The numerical level under section 202(a)(2) of the Immigration and Na-
tionality Act applicable to natives of the People’s Republic of China in each applicable fiscal
year (as defined in paragraph (3)) shall be reduced by 1,000.

[(2) ALLOTMENT IF SECTION 202(e) APPLIES.—If section 202(e) of the Immigration and Na-
tionality Act is applied to the People’s Republic of China in an applicable fiscal year, in apply-
ing such section—

[(A) 300 immigrant visa numbers shall be deemed to have been previously issued to
natives of that foreign state under section 203(b)(3)(A)(i) of such Act in that year, and

[(B) 700 immigrant visa numbers shall be deemed to have been previously issued to
natives of that foreign state under section 203(b)(5) of such Act in that year.

[(3) APPLICABLE FISCAL YEAR.—

[(A) IN GENERAL.—In this subsection, the term “applicable fiscal year” means each fis-
cal year during the period—

[(i) beginning with the fiscal year in which the application period begins; and

[(ii) ending with the first fiscal year by the end of which the cumulative number
of aliens counted for all fiscal years under subparagraph (B) equals or exceeds the
total number of aliens whose status has been adjusted under section 245 of the Immi-
gration and Nationality Act pursuant to subsection (a).
[(B) NUMBER COUNTED EACH YEAR.—The number counted under this subparagraph for

a fiscal year (beginning during or after the application period) is 1,000, plus the number

(if any) by which (i) the immigration level under section 202(a)(2) of the Immigration and

Nationality Act for the People’s Republic of China in the fiscal year (as reduced under this

subsection), exceeds (ii) the number of aliens who were chargeable to such level in the

year.
[(e)] (d) APPLICATION PERIOD DEFINED.—In this section, the term “application period” means
the 12-month period beginning July 1, 1993.

SECTION 203 OF THE NICARAGUAN ADJUSTMENT AND CENTRAL AMERICAN
RELIEF ACT

SEC. 203. MODIFICATION OF CERTAIN TRANSITION RULES.
(a) OMITTED (AMENDATORY)
(b) OMITTED (AMENDATORY)
(¢c) OMITTED (AMENDATORY).
[(d) TEMPORARY REDUCTION IN DIVERSITY VISAS.—

[(1) Beginning in fiscal year 1999, subject to paragraph (2), the number of visas available
for a fiscal year under section 201(e) of the Immigration and Nationality Act shall be reduced
by 5,000 from the number of visas otherwise available under that section for such fiscal year.

[(2) In no case shall the reduction under paragraph (1) for a fiscal year exceed the amount
by which—

[(A) one-half of the total number of individuals described in subclauses (I), (II), (III),
and (IV) of section 309(c)(5)(C)(i) of the Illegal Immigration Reform and Immigrant Re-
sponsibility Act of 1996 who have adjusted their status to that of aliens lawfully admitted
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for permanent residence under the Nicaraguan Adjustment and Central American Relief
Act as of the end of the previous fiscal year; exceeds
[(B) the total of the reductions in available visas under this subsection for all previous
fiscal years.
[(e) TEMPORARY REDUCTION IN WORKERS’ VISAS.—

[(1) Beginning in the fiscal year following the fiscal year in which a visa has been made
available under section 203(b)(3)(A)(iii) of the Immigration and Nationality Act for all aliens
who are the beneficiary of a petition approved under section 204 of such Act as of the date
of the enactment of this Act for classification under section 203(b)(3)(A)(iii) of such Act, subject
to paragraph (2), visas available under section 203(b)(3)(A)(iii) of that Act shall be reduced by
5,000 from the number of visas otherwise available under that section for such fiscal year.

. [}52)hln no case shall the reduction under paragraph (1) for a fiscal year exceed the amount
v which—
[(A) the number computed under subsection (d)(2)(A); exceeds
[(B) the total of the reductions in available visas under this subsection for all previous
fiscal years.]
(f) EFFECTIVE DATE.—The amendments made by this section to the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 shall take effect as if included in the enactment of such

Act.
WILLIAM WILBERFORCE TRAFFICKING VICTIMS PROTECTION REAUTHORIZATION
ACT OF 2008
k k * * * * %

TITLE II—COMBATING TRAFFICKING IN PERSONS IN THE
UNITED STATES

* * * * & * *

Subtitle D—Activities of the United States Government

& & * kS & * &

SEC. 235. ENHANCING EFFORTS TO COMBAT THE TRAFFICKING OF CHILDREN.
(a) COMBATING CHILD TRAFFICKING AT THE BORDER AND PORTS OF ENTRY OF THE UNITED
STATES.—

(1) POLICIES AND PROCEDURES.—In order to enhance the efforts of the United States to pre-
vent trafficking in persons, the Secretary of Homeland Security, in conjunction with the Sec-
retary of State, the Attorney General, and the Secretary of Health and Human Services, shall
develop policies and procedures to ensure that unaccompanied alien children in the United
States are safely repatriated to their country of nationality or of last habitual residence.

(2) [SPECIAL RULES FOR CHILDREN FROM CONTIGUOUS COUNTRIES.—] RULES FOR UNACCOM-
PANIED ALIEN CHILDREN.—

(A) DETERMINATIONS.—Any unaccompanied alien child [who is a national or habitual
resident of a country that is contiguous with the United States] shall be treated in accord-
ance with subparagraph (B), if the Secretary of Homeland Security determines, on a case-
by-case basis, that—

(i) such child has not been a victim of a severe form of trafficking in persons, and
there is no credible evidence that such child is at risk of being trafficked upon return
to the child’s country of nationality or of last habitual residence; and

(i1) such child does not have a fear of returning to the child’s country of nation-
ality or of last habitual residence owing to a credible fear of persecution[; and].

[(iii) the child is able to make an independent decision to withdraw the child’s
application for admission to the United States.]

(B) RETURN.—An immigration officer who finds an unaccompanied alien child de-
scribed in subparagraph (A) at a land border or port of entry of the United States and
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determines that such child is inadmissible under the Immigration and Nationality Act [(8

U.S.C. 1101 et seq.) may—1] (8 U.S.C. 1101 et seq.)—

(i) may permit such child to withdraw the child’s application for admission pursu-
an1(:i to section 235(a)(4) of the Immigration and Nationality Act (8 U.S.C. 1225(a)(4));
an

(i1) shall return such child to the child’s country of nationality or country of last
habitual residence.

(C) I[CONTIGUOUS COUNTRY AGREEMENTS.—1 AGREEMENTS WITH FOREIGN COUN-
TRIES.—IThe Secretary of State shall negotiate agreements between the United States and
countries contiguous to the United Statesl The Secretary of State may negotiate agree-
ments between the United States and any foreign country that the Secretary determines ap-
propriate with respect to the repatriation of children. Such agreements shall be designed
to protect children from severe forms of trafficking in persons, and shall, at a minimum,
provide that—

(i) no child shall be returned to the child’s country of nationality or of last habit-
ual residence unless returned to appropriate employees or officials, including child
welfare officials where available, of the accepting country’s government;

(i1) no child shall be returned to the child’s country of nationality or of last habit-
ual residence outside of reasonable business hours; and

(iii) border personnel of the countries that are parties to such agreements are
trained in the terms of such agreements.

(3) SPECIAL RULES FOR INTERVIEWING UNACCOMPANIED ALIEN CHILDREN.—An unaccom-
panied alien child shall be interviewed by a dedicated U.S. Citizenship and Immigration Serv-
ices immigration officer with specialized training in interviewing child trafficking victims. Such
officer shall be in plain clothes and shall not carry a weapon. The interview shall occur in a
private room.

[(3)] (4) RULE FOR OTHER CHILDREN.—The custody of unaccompanied alien children not
described in paragraph (2)(A) who are apprehended at the border of the United States or at
a United States port of entry shall be treated in accordance with subsection (b).

[(4)] (5) SCREENING.—Within 48 hours of the apprehension of a child who is believed to
be described in paragraph (2)(A), but in any event prior to returning such child to the child’s
country of nationality or of last habitual residence, the child shall be screened to determine
whether the child meets the criteria listed in paragraph (2)(A). If the child does not meet such
criteria, or if no determination can be made within 48 hours of apprehension, the child shall
immediately be transferred to the Secretary of Health and Human Services and treated in ac-
cordance with subsection (b). Nothing in this paragraph may be construed to preclude an ear-
lier transfer of the child.

[(5)] (6) ENSURING THE SAFE REPATRIATION OF CHILDREN.—

(A) REPATRIATION PILOT PROGRAM.—To protect children from trafficking and exploi-
tation, the Secretary of State shall create a pilot program, in conjunction with the Sec-
retary of Health and Human Services and the Secretary of Homeland Security, nongovern-
mental organizations, and other national and international agencies and experts, to de-
velop and implement best practices to ensure the safe and sustainable repatriation and
reintegration of unaccompanied alien children into their country of nationality or of last
habitual residence, including placement with their families, legal guardians, or other spon-
soring agencies.

(B) ASSESSMENT OF COUNTRY CONDITIONS.—The Secretary of Homeland Security shall
consult the Department of State’s Country Reports on Human Rights Practices and the
Trafficking in Persons Report in assessing whether to repatriate an unaccompanied alien
child to a particular country.

(C) REPORT ON REPATRIATION OF UNACCOMPANIED ALIEN CHILDREN.—Not later than 18
months after the date of the enactment of this Act, and annually thereafter, the Secretary
of State and the Secretary of Health and Human Services, with assistance from the Sec-
retary of Homeland Security, shall submit a report to the Committee on the Judiciary of
the Senate and the Committee on the Judiciary of the House of Representatives on efforts
t? i&nprove repatriation programs for unaccompanied alien children. Such report shall in-
clude—

(i) the number of unaccompanied alien children ordered removed and the number
of such children actually removed from the United States;
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(i1) a statement of the nationalities, ages, and gender of such children;

(iii) a description of the policies and procedures used to effect the removal of such
children from the United States and the steps taken to ensure that such children were
safely and humanely repatriated to their country of nationality or of last habitual resi-
dence, including a description of the repatriation pilot program created pursuant to
subparagraph (A);

(iv) a description of the type of immigration relief sought and denied to such chil-
dren;

(v) any information gathered in assessments of country and local conditions pursu-
ant to paragraph (2); and

(vi) statistical information and other data on unaccompanied alien children as pro-
vided for in section 462(b)(1)(J) of the Homeland Security Act of 2002 (6 U.S.C.
279(b)(1)(J)).

(D) PLACEMENT IN REMOVAL PROCEEDINGS.—Any unaccompanied alien child sought to
be removed by the Department of Homeland Securityl, except for an unaccompanied alien
child from a contiguous country subject to exceptions under subsection (a)(2),] who does
not meet the criteria listed in paragraph (2)(A) shall be—

(i) placed in removal proceedings under section 240 of the Immigration and Na-
tionality Act (8 U.S.C. 1229a), which shall include a hearing before an immigration
Jjudge not later than 14 days after being screened under paragraph (4);

(i1) eligible for relief under section 240B of such Act (8 U.S.C. 1229¢) at no cost
to the child; and

(iii) provided access to counsel in accordance with subsection (c)(5).

(b) COMBATING CHILD TRAFFICKING AND EXPLOITATION IN THE UNITED STATES.—

(1) CARE AND CUSTODY OF UNACCOMPANIED ALIEN CHILDREN.—Consistent with section 462
of the Homeland Security Act of 2002 (6 U.S.C. 279), and except as otherwise provided under
subsection (a), the care and custody of all unaccompanied alien children, including responsi-
bility for their detention, where appropriate, shall be the responsibility of the Secretary of
Health and Human Services.

(2) NoTiFicATION.—Each department or agency of the Federal Government shall notify the
Department of Health and Human services within 48 hours upon—

(A) the apprehension or discovery of an unaccompanied alien child believed not to meet
the criteria listed in subsection (a)(2)(A); or

(B) any claim or suspicion that an alien in the custody of such department or agency
is under 18 years of age and does not meet the criteria listed in subsection (a)(2)(A).

(3) TRANSFERS OF UNACCOMPANIED ALIEN CHILDREN.—Except in the case of exceptional cir-
cumstances, any department or agency of the Federal Government that has [an unaccom-
panied alien child in custody shall transfer the custody of such child to the Secretary of Health
and Human Services not later than 72 hours after determining that such child is an unaccom-
panied alien child.] an unaccompanied alien child in custody—

(A) in the case of a child who does not meet the criteria listed in subsection (a)(2)(A),
shall transfer the custody of such child to the Secretary of Health and Human Services not
later than 30 days after determining that such child is an unaccompanied alien child who
does not meet such criteria; or

(B) in the case of child who meets the criteria listed in subsection (a)(2)(A), may trans-
fer the custody of such child to the Secretary of Health and Human Services after deter-
mining that such child is an unaccompanied alien child who meets such criteria.

(4) AGE DETERMINATIONS.—The Secretary of Health and Human Services, in consultation
with the Secretary of Homeland Security, shall develop procedures to make a prompt deter-
mination of the age of an alien, which shall be used by the Secretary of Homeland Security
and the Secretary of Health and Human Services for children in their respective custody. At
a minimum, these procedures shall take into account multiple forms of evidence, including the
non-exclusive use of radiographs, to determine the age of the unaccompanied alien.

(c) PROVIDING SAFE AND SECURE PLACEMENTS FOR CHILDREN.—

(1) PoLiCIES AND PROGRAMS.—The Secretary of Health and Human Services, Secretary of
Homeland Security, Attorney General, and Secretary of State shall establish policies and pro-
grams to ensure that unaccompanied alien children in the United States are protected from
traffickers and other persons seeking to victimize or otherwise engage such children in crimi-
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nal, harmful, or exploitative activity, including policies and programs reflecting best practices
in witness security programs.
(2) SAFE AND SECURE PLACEMENTS.—

(A) MINORS IN DEPARTMENT OF HEALTH AND HUMAN SERVICES CUSTODY.—Subject to
section 462(b)(2) of the Homeland Security Act of 2002 (6 U.S.C. 279(b)(2)), an unaccom-
panied alien child in the custody of the Secretary of Health and Human Services shall be
promptly placed in the least restrictive setting that is in the best interest of the child. In
making such placements, the Secretary may consider danger to self, danger to the commu-
nity, and risk of flight. Placement of child trafficking victims may include placement in
an Unaccompanied Refugee Minor program, pursuant to section 412(d) of the Immigration
and Nationality Act (8 U.S.C. 1522(d)), if a suitable family member is not available to pro-
vide care. A child shall not be placed in a secure facility absent a determination that the
child poses a danger to self or others or has been charged with having committed a crimi-
nal offense. The placement of a child in a secure facility shall be reviewed, at a minimum,
on a monthly basis, in accordance with procedures prescribed by the Secretary, to deter-
mine if such placement remains warranted.

(B) ALIENS TRANSFERRED FROM DEPARTMENT OF HEALTH AND HUMAN SERVICES TO DE-
PARTMENT OF HOMELAND SECURITY CUSTODY.—If a minor described in subparagraph (A)
reaches 18 years of age and is transferred to the custody of the Secretary of Homeland
Security, the Secretary shall consider placement in the least restrictive setting available
after taking into account the alien’s danger to self, danger to the community, and risk of
flight. Such aliens shall be eligible to participate in alternative to detention programs, uti-
lizing a continuum of alternatives based on the alien’s need for supervision, which may
include placement of the alien with an individual or an organizational sponsor, or in a su-
pervised group home.

(3) SAFETY AND SUITABILITY ASSESSMENTS.—

(A) IN GENERAL.—Subject to the requirements of subparagraph (B), an unaccompanied
alien child may not be placed with a person or entity unless the Secretary of Health and
Human Services makes a determination that the proposed custodian is capable of pro-
viding for the child’s physical and mental well-being. Such determination shall, at a min-
imum, include verification of the custodian’s identity and relationship to the child, if any,
as well as an independent finding that the individual has not engaged in any activity that
would indicate a potential risk to the child.

(B) HOME STUDIES.—Before placing the child with an individual, the Secretary of
Health and Human Services shall determine whether a home study is first necessary. A
home study shall be conducted for a child who is a victim of a severe form of trafficking
in persons, a special needs child with a disability (as defined in section 3 of the Americans
with Disabilities Act of 1990 (42 U.S.C. 12102(2))), a child who has been a victim of phys-
ical or sexual abuse under circumstances that indicate that the child’s health or welfare
has been significantly harmed or threatened, or a child whose proposed sponsor clearly
presents a risk of abuse, maltreatment, exploitation, or trafficking to the child based on
all available objective evidence. The Secretary of Health and Human Services shall con-
duct follow-up services, during the pendency of removal proceedings, on children for whom
a home study was conducted and is authorized to conduct follow-up services in cases in-
volving children with mental health or other needs who could benefit from ongoing assist-
ance from a social welfare agency.

(C) AccEess TO INFORMATION.—Not later than 2 weeks after receiving a request from
the Secretary of Health and Human Services, the Secretary of Homeland Security shall
provide information necessary to conduct suitability assessments from appropriate Federal,
State, and local law enforcement and immigration databases.

(D) INFORMATION ABOUT INDIVIDUALS WITH WHOM CHILDREN ARE PLACED.—

(i) INFORMATION TO BE PROVIDED TO HOMELAND SECURITY.—Before placing a child
with an individual, the Secretary of Health and Human Services shall provide to the
Secretary of Homeland Security, regarding the individual with whom the child will be
placed, the following information:

(I) The name of the individual.

(I1) The social security number of the individual, if available.

(IID) The date of birth of the individual.

(IV) The location of the individual’s residence where the child will be placed.
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(V) The immigration status of the individual, if known.
(VI) Contact information for the individual.

(it) SPECIAL RULE.—In the case of a child who was apprehended on or after the
effective date of this clause, and before the date of the enactment of this subparagraph,
who the Secretary of Health and Human Services placed with an individual, the Sec-
retary shall provide the information listed in clause (i) to the Secretary of Homeland
Security not later than 90 days after such date of enactment.

(4) LEGAL ORIENTATION PRESENTATIONS.—The Secretary of Health and Human Services
shall cooperate with the Executive Office for Immigration Review to ensure that custodians
receive legal orientation presentations provided through the Legal Orientation Program admin-
istered by the Executive Office for Immigration Review. At a minimum, such presentations
shall address the custodian’s responsibility to attempt to ensure the child’s appearance at all
immigration proceedings and to protect the child from mistreatment, exploitation, and traf-
ficking.

(5) ACCESS TO COUNSEL.—The Secretary of Health and Human Services shall ensure, to
the greatest extent practicable (at no expense to the Government) and consistent with section
292 of the Immigration and Nationality Act (8 U.S.C. 1362), that all unaccompanied alien chil-
dren who are or have been in the custody of the Secretary or the Secretary of Homeland Secu-
rity, and who are not described in subsection (a)(2)(A), [have counsel to represent them] have
access to counsel to represent them in legal proceedings or matters and protect them from mis-
treatment, exploitation, and trafficking. To the greatest extent practicable, the Secretary of
Health and Human Services shall make every effort to utilize the services of pro bono counsel
who agree to provide representation to such children without charge.

(6) CHILD ADVOCATES.—

(A) IN GENERAL.—The Secretary of Health and Human Services is authorized to ap-
point independent child advocates for child trafficking victims and other vulnerable unac-
companied alien children. A child advocate shall be provided access to materials necessary
to effectively advocate for the best interest of the child. The child advocate shall not be
compelled to testify or provide evidence in any proceeding concerning any information or
opinion received from the child in the course of serving as a child advocate. The child advo-
cate shall be presumed to be acting in good faith and be immune from civil liability for
lawful conduct of duties as described in this provision.

(B) APPOINTMENT OF CHILD ADVOCATES.—

(i) INITIAL SITES.—Not later than 2 years after the date of the enactment of the
Violence Against Women Reauthorization Act of 2013, the Secretary of Health and
Human Services shall appoint child advocates at 3 new immigration detention sites
to provide independent child advocates for trafficking victims and vulnerable unaccom-
panied alien children.

(i1) ADDITIONAL SITES.—Not later than 3 years after the date of the enactment of
the Violence Against Women Reauthorization Act of 2013, the Secretary shall appoint
child advocates at not more than 3 additional immigration detention sites.

(iii) SELECTION OF SITES.—Sites at which child advocate programs will be estab-
lished under this subparagraph shall be located at immigration detention sites at
which more than 50 children are held in immigration custody, and shall be selected
sequentially, with priority given to locations with—

(I) the largest number of unaccompanied alien children; and
(IT) the most vulnerable populations of unaccompanied children.

(C) RESTRICTIONS.—

(i) ADMINISTRATIVE EXPENSES.—A child advocate program may not use more that
10 percent of the Federal funds received under this section for administrative ex-
penses.

(ii)) NoNExcLUsIvITY.—Nothing in this section may be construed to restrict the
ability of a child advocate program under this section to apply for or obtain funding
from any other source to carry out the programs described in this section.

(ii1) CONTRIBUTION OF FUNDS.—A child advocate program selected under this sec-
tion shall contribute non-Federal funds, either directly or through in-kind contribu-
tions, to the costs of the child advocate program in an amount that is not less than
25 percent of the total amount of Federal funds received by the child advocate pro-
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gram under this section. In-kind contributions may not exceed 40 percent of the
matching requirement under this clause.
(D) ANNUAL REPORT TO CONGRESS.—Not later than 1 year after the date of the enact-

ment of the Violence Against Women Reauthorization Act of 2013, and annually there-
after, the Secretary of Health and Human Services shall submit a report describing the
activities undertaken by the Secretary to authorize the appointment of independent Child
Advocates for trafficking victims and vulnerable unaccompanied alien children to the Com-
mittee on the Judiciary of the Senate and the Committee on the Judiciary of the House
of Representatives.

(E) ASSESSMENT OF CHILD ADVOCATE PROGRAM.—

(i) IN GENERAL.—ASs soon as practicable after the date of the enactment of the Vio-
lence Against Women Reauthorization Act of 2013, the Comptroller General of the
United States shall conduct a study regarding the effectiveness of the Child Advocate
Program operated by the Secretary of Health and Human Services.

(ii) MATTERS TO BE STUDIED.—In the study required under clause (i), the Comp-
troller General shall— collect information and analyze the following:

(I) analyze the effectiveness of existing child advocate programs in improving
3utcomes for trafficking victims and other vulnerable unaccompanied alien chil-

ren;

(IT) evaluate the implementation of child advocate programs in new sites pur-
suant to subparagraph (B);

(ITI) evaluate the extent to which eligible trafficking victims and other vulner-
able unaccompanied children are receiving child advocate services and assess the
possible budgetary implications of increased participation in the program;

(IV) evaluate the barriers to improving outcomes for trafficking victims and
other vulnerable unaccompanied children; and

(V) make recommendations on statutory changes to improve the Child Advo-
E:Ia\% Program in relation to the matters analyzed under subclauses (I) through
(iii)) GAO REPORT.—Not later than 3 years after the date of the enactment of this

Act, the Comptroller General of the United States shall submit the results of the study
required under this subparagraph to—

(I) the Committee on the Judiciary of the Senate;

(IT) the Committee on Health, Education, Labor, and Pensions of the Senate;

(IIT) the Committee on the Judiciary of the House of Representatives; and

(IV) the Committee on Education and the Workforce of the House of Rep-
resentatives.

(F) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated to

the Secretary and Human Services to carry out this subsection—

(1) $1,000,000 for each of the fiscal years 2014 and 2015; and
(i1) $2,000,000 for each of the fiscal years 2016 and 2017.

(d) PERMANENT PROTECTION FOR CERTAIN AT-RISK CHILDREN.—
(1) IN GENERAL.—Section 101(a)(27)(J) of the Immigration and Nationality Act (8 U.S.C.
1101(a)(27)(J)) is amended—

for 1

(A) in clause (i), by striking “State and who has been deemed eligible by that court
ong-term foster care due to abuse, neglect, or abandonment;” and inserting “State, or

an individual or entity appointed by a State or juvenile court located in the United States,

and

whose reunification with 1 or both of the immigrant’s parents is not viable due to

abuse, neglect, abandonment, or a similar basis found under State law;”; and

(B) in clause (iii)—

(i) in the matter preceding subclause (I), by striking “the Attorney General ex-
pressly consents to the dependency order serving as a precondition to the grant of spe-
cial immigrant juvenile status;” and inserting “the Secretary of Homeland Security
consents to the grant of special immigrant juvenile status,”; and

(i1) in subclause (I), by striking “in the actual or constructive custody of the Attor-
ney General unless the Attorney General specifically consents to such jurisdiction;”
and inserting “in the custody of the Secretary of Health and Human Services unless
the Secretary of Health and Human Services specifically consents to such jurisdic-
tion;”.
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(2) EXPEDITIOUS ADJUDICATION.—AIl applications for special immigrant status under sec-
tion 101(a)(27)(J) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(27)(J)) shall be ad-
judicated by the Secretary of Homeland Security not later than 180 days after the date on
which the application is filed.

(3) ADJUSTMENT OF STATUS.—Section 245(h)(2)(A) of the Immigration and Nationality Act
(8 U.S.C. 1255(h)(2)(A)) is amended to read as follows:

“(A) paragraphs (4), (5)(A), (6)(A), (6)(C), (6)(D), (7)(A), and (9)(B) of section 212(a)
shall not apply; and”.

(4) ELIGIBILITY FOR ASSISTANCE.—

(A) IN GENERAL.—A child who has been granted special immigrant status under sec-
tion 101(a)(27)(J) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(27)(J)) and who
was in the custody of the Secretary of Health and Human Services at the time a depend-
ency order was granted for such child, was receiving services pursuant to section 501(a)
of the Refugee Education Assistance Act of 1980 (8 U.S.C. 1522 note) at the time such
dependency order was granted, or has been granted status under section 101(a)(15)(U) of
the Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(U)),, shall be eligible for place-
ment and services under section 412(d) of the Immigration and Nationality Act (8 U.S.C.
1522(d)) until the earlier of—

(i) the date on which the child reaches the age designated in section 412(d)(2)(B)
of the Immigration and Nationality Act (8 U.S.C. 1522(d)(2)(B)); or
(i1) the date on which the child is placed in a permanent adoptive home.

(B) STATE REIMBURSEMENT.—Subject to the availability of appropriations, if State fos-
ter care funds are expended on behalf of a child who is not described in subparagraph (A)
and has been granted special immigrant status under section 101(a)(27)(J) of the Immigra-
tion and Nationality Act (8 U.S.C. 1101(a)27)(J)), or status under section 101(a)(15)(U) of
the Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(U)),, the Federal Government
shall reimburse the State in which the child resides for such expenditures by the State.
(5) STATE COURTS ACTING IN LOCO PARENTIS.—A department or agency of a State, or an

individual or entity appointed by a State court or juvenile court located in the United States,
acting in loco parentis, shall not be considered a legal guardian for purposes of this section
or section 462 of the Homeland Security Act of 2002 (6 U.S.C. 279).

(6) TRANSITION RULE.—Notwithstanding any other provision of law, an alien described in
section 101(a)(27)(J) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(27)(J)), as
amended by paragraph (1), may not be denied special immigrant status under such section
after the date of the enactment of this Act based on age if the alien was a child on the date
on which the alien applied for such status.

(7) ACCESS TO ASYLUM PROTECTIONS.—Section 208 of the Immigration and Nationality Act
(8 U.S.C. 1158) is amended—

(A) in subsection (a)(2), by adding at the end the following:

“(E) APPLICABILITY.—Subparagraphs (A) and (B) shall not apply to an unaccompanied
alien child (as defined in section 462(g) of the Homeland Security Act of 2002 (6 U.S.C.
279(g))).”; and

(B) in subsection (b)(3), by adding at the end the following:

“(C) INITIAL JURISDICTION.—An asylum officer (as defined in section 235(b)(1)(E)) shall
have initial jurisdiction over any asylum application filed by an unaccompanied alien child
(as defined 1n section 462(g) of the Homeland Security Act of 2002 (6 U.S.C. 279(g))), re-
gardless of whether filed in accordance with this section or section 235(b).”.

(8) SPECIALIZED NEEDS OF UNACCOMPANIED ALIEN CHILDREN.—Applications for asylum and
other forms of relief from removal in which an unaccompanied alien child is the principal ap-
plicant shall be governed by regulations which take into account the specialized needs of unac-
companied alien children and which address both procedural and substantive aspects of han-
dling unaccompanied alien children’s cases.

(e) TRAINING.—The Secretary of State, the Secretary of Homeland Security, the Secretary of

Health and Human Services, and the Attorney General shall provide specialized training to all
Federal personnel, and upon request, state and local personnel, who have substantive contact with
unaccompanied alien children. Such personnel shall be trained to work with unaccompanied alien
children, including identifying children who are victims of severe forms of trafficking in persons,
and children for whom asylum or special immigrant relief may be appropriate, including children

described in subsection (a)(2).
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(f) AMENDMENTS TO THE HOMELAND SECURITY ACT OF 2002.—

(1) ADDITIONAL RESPONSIBILITIES.—Section 462(b)(1)(L) of the Homeland Security Act of
2002 (6 U.S.C. 279(b)(1)(L)) is amended by striking the period at the end and inserting “, in-
cluding regular follow-up visits to such facilities, placements, and other entities, to assess the
continued suitability of such placements.”.

(2) TECHNICAL CORRECTIONS.—Section 462(b) of such Act (6 U.S.C. 279(b)) is further
amended—

1 (A) in paragraph (3), by striking “paragraph (1)(G),” and inserting “paragraph (1),”;
an
(B) by adding at the end the following:

“(4) RULE OF CONSTRUCTION.—Nothing in paragraph (2)(B) may be construed to require
that a bond be posted for an unaccompanied alien child who is released to a qualified spon-
sor.”.

(g) DEFINITION OF UNACCOMPANIED ALIEN CHILD.—For purposes of this section, the term “un-
accompanied alien child” has the meaning given such term in section 462(g) of the Homeland Secu-
rity Act of 2002 (6 U.S.C. 279(g)).

(h) EFFECTIVE DATE.—This section—

(1) shall take effect on the date that is 90 days after the date of the enactment of this
Act; and

(2) shall also apply to all aliens in the United States in pending proceedings before the
Department of Homeland Security or the Executive Office for Immigration Review, or related
administrative or Federal appeals, on the date of the enactment of this Act.

(i) GRANTS AND CONTRACTS.—The Secretary of Health and Human Services may award grants
to, and enter into contracts with, voluntary agencies to carry out this section and section 462 of
the Homeland Security Act of 2002 (6 U.S.C. 279).

(j) CONSTRUCTION.—

(1) IN GENERAL.—Notwithstanding any other provision of law, judicial determination, con-
sent decree, or settlement agreement, the detention of any alien child who is not an unaccom-
panied alien child shall be governed by sections 217, 235, 236, and 241 of the Immigration and
Nationality Act (8 U.S.C. 1187, 1225, 1226, and 1231). There exists no presumption that an
alien child who is not an unaccompanied alien child should not be detained, and all such deter-
minations shall be in the discretion of the Secretary of Homeland Security.

(2) RELEASE OF MINORS OTHER THAN UNACCOMPANIED ALIENS.—In no circumstances shall
an alien minor who is not an unaccompanied alien child be released by the Secretary of Home-
land Security other than to a parent or legal guardian.

(3) FAMILY DETENTION.—The Secretary of Homeland Security shall—

(A) maintain the care and custody of an alien, during the period during which the
charges described in clause (i) are pending, who—
(i) is charged only with a misdemeanor offense under section 275(a) of the Immi-
gration and Nationality Act (8 U.S.C. 1325(a)); and
(ii) entered the United States with the alien’s child who has not attained 18 years
of age; and
(B) detain the alien with the alien’s child.

* * & & *k k *
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